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[6560-01] 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[40  CHI  Port  35] 

[FRL  875-5] 

GRANTS  FOR  CONSTRUCTION  OP  TREATMENT 
WORKS 

Proposed  Regulations  Implementing  Cleon 
Water  Act  of  1977 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  These  proposed  changes 
to  the  regulations  governing  grants  for 
construction  of  publicly-owned  treat¬ 
ment  works  are  intended  to  implement 
certain  amendments  to  sections  201(g), 
201(i),  202(a),  203(e),  and  304(d)  of  the 
Federal  Water  Pollution  Control  Act, 
as  amended,  (FWPCA)  contained  in 
the  Clean  Water  Act  of  1977  (Pub.  L. 
95-217  or  the  “1977  Act”).  These  pro¬ 
posed  regulations  involve  innovative 
and  alternative  technologies,  recre¬ 
ational  and  open  space  uses,  and  the 
provision  of  assistance  by  the  Environ¬ 
mental  Protection  Agency  (EPA)  to 
grant  recipients  with  respect  to  con¬ 
tracts.  These  proposed  changes  also 
incorporate  certain  requirements  and 
incentives  to  implement  the  pretreat¬ 
ment  program  for  industries  contrib¬ 
uting  to  municipal  wastewater  treat¬ 
ment  works.  Pretreatment  require¬ 
ments  are  found  in  section  307(b)  and 
(c)  of  the  FWPCA  as  amended  by  the 
1977  Act. 

DATES:  Comments  must  be  received 
on  or  before  June  30,  1978.  Public 
meetings  for  purposes  of  receiving 
comments  will  be  held  in  June  and 
July,  1978.  Notice  of  these  meetings 
will  be  published  in  the  Federal  Reg¬ 
ister. 

ADDRESS:  Written  comments  should 
be  submitted  (in  triplicate,  if  possible) 
to  Mr.  Alexander  J.  Greene,  Director, 
Grants  Administration  Division,  At¬ 
tention:  PM-216-P  Construction  Pro¬ 
posed,  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washing¬ 
ton,  D.C.  20460.  Comments  submitted 
may  be  inspected  at  the  Public  Infor¬ 
mation  Reference  Unit,  EPA  Head¬ 
quarters,  Room  2922,  Waterside  Mall, 
401  M  Street  SW.,  Washington,  D.C., 
between  8  a.m.  and  4:30  p.m.,  business 
days.  Public  meetings  will  be  held  at 
all  EPA  regional  offices.  In  addition, 
five  areawide  conferences  have  been 
scheduled  through  the  cooperation  of 
several  environmental  and  special  in¬ 
terest  groups  and  the  Environmental 
Protection  Agency.  These  meetings 
are  scheduled  to  be  held  on  May  15, 
1978— Century  Center.  Atlanta,  Ga.; 
June  4— Hyatt  Regency  O’Hare,  Chica¬ 
go,  Ill.;  June  9— Sheraton  Place  Hotel, 
San  Francisco,  Calif.;  June  12— Hyatt 


Regency  at  Reunion,  Dallas,  Tex.,  and 
June  14— Philadelphia  Sheraton. 
Philadelphia,  Pa. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Michael  B.  Cook.  Facility  Require¬ 
ments  Branch  (WH-S47),  Environ¬ 
mental  Protection  Agency,  401  M 
Street  SW.,  Room  E1137D,  Washing¬ 
ton,  D.C.  20460,  telephone  202-426- 
9404. 

SUPPLEMENTARY  INFORMATION: 
In  January  1978,  a  task  force  com¬ 
prised  of  EPA  headquarters  and  re¬ 
gional  representatives  was  organized 
to  formulate  regulations  and  guide¬ 
lines  for  the  implementation  of  the  re¬ 
quirements  of  the  Clean  Water  Act  of 

1977.  Four  drafts  of  these  regulations 
and  the  Interim/Final  regulations 
published  on  this  date  have  been  cir¬ 
culated  extensively  for  comment  by 
State,  regional,  and  local  officials  as 
well  as  by  the  public  and  interested  or¬ 
ganizations.  Numerous  meetings  were 
conducted  to  solicit  public  input. 
These  included  four  days  of  open 
meetings  in  Washington,  D.C.,  six 
briefings  for  State  and  local  officials 
held  at  EPA  regional  offices,  and 
meetings  for  EPA  advisory  groups. 
Three  meetings  were  held  with  State 
representatives  appointed  by  the  Na¬ 
tional  Governors  Conference  and  by 
the  Association  of  State  and  Interstate 
Water  Pollution  Control  Agencies. 
Two  meetings  were  held  with  the  As¬ 
sociation  of  Metropolitan  Sewerage 
Agencies,  and  a  presentation  was  made 
at  the  government  affairs  seminar  of 
the  Water  Pollution  Control  Feder¬ 
ation.  Representatives  of  Federal 
agencies  were  consulted  informally. 
These  discussions  raised  a  number  of 
important  questions  and  issues,  espe¬ 
cially  regarding  the  implementation  of 
the  innovative  and  alternative  tech¬ 
nology  provisions  of  the  1977  Act. 
Major  issues  raised  are  summarized 
below,  following  descriptions  of  the 
amendments  that  these  proposed  reg¬ 
ulations  are  to  implement. 

These  proposed  regulations  princi¬ 
pally  address  provisions  of  the  1977 
Act.  However,  EPA  is  initiating  a  pro¬ 
cess  to  review  all  construction  grants 
regulations  in  40  CFR  Part  35  Subpart 
E  to  make  technical  and  administra¬ 
tive  changes.  These  will  be  referred  to 
as  "Technical  Amendments”.  Some  of 
these  revisions  will  be  based  on  operat¬ 
ing  experience  as  reflected  in  Program 
Requirements  Memoranda  issued  for 
the  construction  grants  program  by 
the  Office  of  Water  Program  Oper¬ 
ations.  The  “Technical  Amendments” 
are  to  be  proposed  in  early  summer 

1978.  The  “Technical  Amendments” 
and  these  proposed  regulations  will  be 
promulgated  in  final  form  together  in 
the  autumn  of  1978.  At  that  time  a 
complete  conformed  version  of  the 
construction  grants  regulations  will  be 


published.  Comments  on  technical  and 
administrative  amendments  are  solicit¬ 
ed. 

Discussion  of  the  regulatory  changes 
being  made  by  these  amendments  is 
grouped  by  subject  matter.  Following 
the  discussion  of  each  subject  area, 
the  preamble  identifies  those  sections 
in  the  regulatory  changes  which  are 
related  to  the  subject  area. 

Innovative  and  Alternative 
Technologies 

Under  the  new  section  201(g)(5), 
after  September  30,  1978,  grant  recipi¬ 
ents  are  required  to  analyze  innovative 
and  alternative  treatment  processes 
and  techniques  for  use  in  wastewater 
treatment  works.  Section  201(i)  re¬ 
quires  the  encouragement  of  processes 
that  reduce  energy  needs.  Section 
202(a)(2)  provides  for  Federal  grants 
for  85  percent  of  allowable  construc¬ 
tion  costs  for  treatment  works  or  sig¬ 
nificant  portions  of  treatment  works 
that  utilize  innovative  and  alternative 
treatment  processes  and  techniques.  A 
special  2  percent  reserve  is  established 
in  the  State  construction  grant  allot¬ 
ment  to  pay  the  increased  part  of  the 
Federal  share.  Section  202(a)(3)  pro¬ 
vides  100  percent  Federal  grant3  for 
replacement  or  modification  of  treat¬ 
ment  works  constructed  in  accordance 
with  section  202(a)(2),  under  certain 
conditions.  These  provisions  and 
others  in  the  1977  Act  that  involve  in¬ 
novative  and  alternative  technologies 
depend  upon  guidelines  authorized  by 
section  304(d)(3)  that  set  forth  criteria 
to  be  utilized  in  identifying  innovative 
and  alternative  technologies. 

The  interim/final  regulations  that 
implement  the  1977  Act  and  that  are 
published  on  this  date  contain  several 
important  provisions  relating  to  inno¬ 
vative  and  alternative  technologies. 
The  cost-effectiveness  guidelines 
permit  a  15  percent  cost  preference  for 
treatment  works  that  utilize  innova¬ 
tive  or  alternative  processes  or  tech¬ 
niques.  Under  the  regulations  on  pri¬ 
orities  a  funding  reserve  is  established 
to  pay  for  the  increased  part  of  the 
grants  for  treatment  works  that  in¬ 
clude  innovative  or  alternative  pro¬ 
cesses  or  techniques.  Also,  States  are 
authorized  to  give  higher  priority  to 
treatment  works  utilizing  innovative 
or  alternative  technologies.  A  4  per¬ 
cent  reserve  of  each  State’s  yearly  al¬ 
lotment  is  set  aside  to  fund  alterna¬ 
tives  to  conventional  treatment  works 
in  small  communities. 

The  Clean  Water  Act  of  1977  and  its 
legislative  history  make  it  clear  that 
the  provisions  pertaining  to  innovative 
and  alternative  technologies  are  in¬ 
tended  to  achieve  greater  use  of  sys¬ 
tems  which  provide  for  the  reclaiming 
and  reuse  of  water,  productively  recyle 
waterwater  constituents  or  otherwise 
eliminate  the  discharge  of  pollutants, 
or  recover  energy.  The  principal  dif- 


FEDERAL  REGISTER,  VOL  43,  NO.  80—  TUESDAY,  APRH.  25,  1978 


PROPOSED  RULES 


17691 


ference  between  alternative  and  inno¬ 
vative  wastewater  treatment  technol¬ 
ogies,  as  viewed  by  the  1977  Act  and 
its  legislative  history,  is  the  degree  to 
which  they  have  been  developed  and 
implemented.  Alternative  wastewater 
treatment  processes  and  techniques 
are  those  which  have  been  proven  and 
used  in  actual  practice;  innovative  pro¬ 
cesses  and  techniques  are  developed 
methods  which  have  not  been  fully 
proven  under  the  circumstances  of 
their  contemplated  use.  The  goal  of 
achieving  greater  recycling  and  recla¬ 
mation,  however,  is  clearly  indicated 
as  being  an  objective  common  to  both 
innovative  and  alternative  technol¬ 
ogies. 

In  order  to  carry  out  this  mandate 
of  the  law',  the  proposed  regulations 
developed  for  identification  of  innova¬ 
tive  technologies  take  distinctly  differ¬ 
ent  approaches  with  respect  to  sys¬ 
tems  which  incorporate  wastewater 
reclamation  and  energy  recovery  as 
compared  to  those  which  are  based  on 
the  conventional  concept  of  treatment 
by  means  of  biological  or  physical/ 
chemical  unit  processes  and  discharge 
to  surface  waters.  Accordingly,  treat¬ 
ment  and  discharge  processes  such  as 
primary  treatment,  suspended-growth 
or  attached-growth  biological  systems 
for  secondary  or  advanced  wastewater 
treatment,  physical /chemical  treat¬ 
ment,  disinfection  and  sludge  process¬ 
ing  must  meet  rigorous  criteria  per¬ 
taining  to  cost  reduction  or  energy  re¬ 
duction  in  order  to  be  considered  inno¬ 
vative.  Land  application  and  water 
reuse  systems  for  the  treatment  and 
management  of  wastewaters  and 
sludges  as  well  as  energy  recovery  sys¬ 
tems  can  be  classified  as  innovative  by 
applying  either  the  cost  or  energy  re¬ 
duction  criterion.  They  can  also  be 
classified  as  innovative  if  they  repre¬ 
sent  a  significant  advancement  in 
terms  of  greater  operational  reliabil¬ 
ity,  better  management  of  toxic  mate¬ 
rials,  increased  environmental  bene¬ 
fits,  or  improved  methods  for  joint 
treatment  and  management  of  munici¬ 
pal  and  industrial  waste.  There  are  six 
criteria  listed  in  Appendix  E,  section  6, 
that  help  define  innovative  processes 
and  techniques. 

Numerous  important  issues  have 
been  raised.  Among  them  are  the  fol¬ 
lowing: 

1.  The  1977  Act  authorizes  85  per¬ 
cent  Federal  grants  for  treatment 
works  or  significant  parts  of  treatment 
works  that  utilize  innovative  or  alter¬ 
native  processes  or  techniques.  When 
should  the  85  percent  grant  apply  to 
the  treatment  works  and  when  should 
it  be  limited  to  significant  parts  there¬ 
of? 

Three  responses  to  the  question 
have  been  seriously  debated.  (1)  If  any 
part  of  the  treatment  works  is  deemed 
innovative  or  alternative,  then  the 
entire  treatment  works  should  be  85 


percent  grant  eligible.  (2)  Only  the  in¬ 
novative  or  alternative  parts  of  the 
treatment  works  should  be  85  percent 
grant  eligible.  (3)  A  cutoff  should  be 
established.  If  the  present  worth  of  in¬ 
novative  or  alternative  parts  of  the 
treatment  works  exceeds  the  cutoff, 
then  the  entire  treatment  works  is  eli¬ 
gible  for  the  85  percent  grant;  if  not, 
then  only  the  innovative  or  alternative 
parts  are  eligible  for  the  85  percent 
grant. 

EPA  decided  upon  a  50  percent 
cutoff.  In  general,  the  85  percent 
grant  applies  to  the  total  non-sewer  re¬ 
lated  eligible  construction  cost  of  the 
treatment  works  utilizing  innovative 
or  alternative  processes  and  tech¬ 
niques  if  the  present  worth  of  the  in¬ 
novative  or  alternative  components  ex¬ 
ceeds  50  percent  of  the  total  present 
worth  cost  of  the  non-sewer  related 
part  of  the  treatment  w'orks.  Other¬ 
wise,  the  85  percent  grant  only  applies 
to  eligible  components,  either  unit 
processes  or  operations.  Sewers  are 
not  included  in  this  comparison  unless 
they  are  alternatives  to  conventional 
treatment  works  in  small  communities. 

A  notable  parallel  provision  occurs 
in  the  cost-effectiveness  guidelines 
published  as  interim/final  regulations 
on  this  date.  The  1977  Act  authorizes 
a  15  percent  preference  under  the 
cost-effectiveness  analysis  for  treat¬ 
ment  works  that  utilize  innovative  or 
alternative  processes  or  techniques. 
For  the  purposes  of  this  cost  compari¬ 
son  should  the  15  percent  preference 
apply  to  the  entire  treatment  works  or 
only  to  portions  utilizing  innovative  or 
alternative  technologies? 

EPA  has  decided  to  apply  a  50  per¬ 
cent  cutoff  similar  to  the  one  used 
above  for  85  percent  grants.  For  the 
cost-effectiveness  analysis  the  basis  of 
comparison  between  the  alternatives 
studied  is  the  present  worth  of  the 
entire  treatment  works,  including 
sew'ers,  if  the  present  worth  of  the  in¬ 
novative  or  alternative  components  of 
the  option  utilizing  them  is  greater 
than  50  percent  of  its  total  present 
worth  cost.  Otherwise,  the  basis  of 
comparison  is  major  components, 
either  unit  processes  or  operations. 

2.  Can  qualified  alternative  and  in¬ 
novative  projects  be  75  percent  funded 
in  FY  1978  and  then  be  given  a  supple¬ 
mental  10  percent  grant  in  FY  1979  as 
a  grant  amendment? 

Funds  for  increasing  Federal  grants 
from  75  to  85  percent  are  authorized 
only  for  fiscal  years  1979  through 
1981.  It  can  be  argued  that  Congress 
intended  to  restrict  the  increased 
funding  of  innovative  and  alternative 
projects  to  grants  made  in  those  three 
fiscal  years.  However,  the  beginning 
date  was  set  at  FY  1979  primarily  to 
give  EPA  time  to  establish  the  admin¬ 
istrative  apparatus,  including  regula¬ 
tions,  needed  to  implement  the  new 
provisions.  Congress  has  forcefully  ex¬ 


pressed  its  intention  that  innovative 
and  alternative  technologies  be  uti¬ 
lized.  A  number  of  reviewers  have 
pointed  out  that  many  States  may 
find  it  difficult  to  utilize  the  reserved 
funds  during  FY  1979  because  of  the 
time  needed  to  plan  projects.  The  abil¬ 
ity  to  give  the  supplemental  10  per¬ 
cent  grant  for  projects  funded  from 
FY  1978  monies  will  assist  those 
States  in  utilizing  their  funds.  In  addi¬ 
tion,  an  overriding  Congressional  con¬ 
cern  is  that  the  implementation  of  the 
amendments  under  the  1977  Act  not 
delay  or  disrupt  the  ongoing  operation 
of  the  construction  grants  program  for 
wastewater  treatment  facilities.  Use  of 
supplemental  grants  would  ease  the 
operation  of  the  program  by  avoiding 
application  delays  on  innovative  or  al¬ 
ternative  proposals  until  FY  1979 
begins  and  by  avoiding  the  need  to 
reallot  unused  funds. 

EPA  has  decided  to  allow  the  supple¬ 
mental  10  percent  grant  for  projects 
being  developed  under  grants  made 
after  the  enactment  of  the  1977  Act. 
The  supplemental  grant  must  come 
from  funds  allotted  for  the  1979  fiscal 
year.  Grantees  that  proceed  with  inno¬ 
vative  or  alternative  projects  in  light 
of  Congressional  directives  in  the  1977 
Act  should  not  be  penalized  for  their 
diligence.  The  cutoff  date  at  enact¬ 
ment  of  the  1977  Act  aheres  to  the  in¬ 
centive  character  of  innovative  and  al¬ 
ternative  grants  while  helping  States 
utilize  their  reserves  during  fiscal  year 
1979. 

3.  How  is  the  2  percent  reserve  to 
cover  the  grant  increases  to  be  reallot¬ 
ted  if  not  utilized? 

Some  of  the  options  suggested  are 
(1)  to  include  it  in  general  funds  to  be 
reallotted  to  all  States  which  used  all 
of  their  funds;  (2)  to  add  it  to  the  re¬ 
serve  for  innovative  and  alternative 
technology  and  reallot  it  to  States 
that  used  all  of  their  funds  from  that 
reserve;  (3)  to  include  it  in  a  designat¬ 
ed  fund  from  which  100  percent  modi¬ 
fication  and  replacement  grants  are 
made;  or  (4)  to  include  funds  to  be 
reallotted  from  each  reserve;  including 
the  2  percent  reserve,  in  a  separate 
reallotment  fund  which  would  go  only 
to  those  States  that  used  all  of  their 
funds  from  that  particular  reserve. 

Primarily  for  administrative  reasons 
EPA  is  proposing  to  use  the  first 
option. 

4.  Where  the  State  contributes  a 
portion  of  the  cost  of  projects,  how 
will  the  85  percent  Federal  contribu¬ 
tion  affect  the  State’s  share? 

States  are  required  to  contribute  no 
less  than  the  same  proportion  to  the 
15  percent  non-Federal  share  as  they 
do  to  the  25  percent  non-Federal  share 
for  other  types  of  projects.  Thus,  if  a 
State  contributes  50  percent  of  the 
non-Federal  share  on  75  percent  Fed¬ 
eral  grants,  which  is  12  Vi  percent  of 
total  project  costs,  then  it  must  con- 
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tribute  50  percent  of  the  non-Federal 
share  on  85  percent  Federal  grants, 
which  is  7 Vi  percent  of  the  total  pro¬ 
ject  costs. 

5.  For  what  period  of  time  should 
the  provision  for  a  1 00  percent  Federal 
grant  to  modify  or  replace  malfunc¬ 
tioning  treatment  works  constructed 
under  an  85  percent  grant  be  oper¬ 
able? 

Recommendations  have  been  made 
for  periods  as  long  as  10  years.  The 
Agency  prefers  to  allow  two  years 
from  the  completion  of  construction. 
This  will  provide  ample  operational 
experience  with  the  treatment  works. 

6.  Does  the  2  percent  reserve  repre¬ 
sent  the  maximum  amount  that  a 
State  can  use  for  increasing  grants 
from  75  percent  to  85  percent  for  inno¬ 
vative  and  alternative  projects? 

Several  reviewers  have  argued  that 
the  2  percent  reserve  is  not  a  maxi¬ 
mum.  They  rely  principally  on  Section 
202(a)(2)  of  the  1977  Act  which  states 
that  grants  for  eligible  treatment 
works  utilizing  innovative  or  alterna¬ 
tive  technologies  shall  be  85  percent 
grants.  To  understand  Congressional 
intent  on  this  question,  however,  sec¬ 
tion  202(a)(2)  must  be  read  together 
with  other  provisions  in  the  1977  Act 
and  the  legislative  history. 

In  order  to  pay  for  grant  increases 
from  75  to  85  percent,  Congress  re¬ 
served  funds  from  each  State's  yearly 
allotment  for  three  years  under  sec¬ 
tion  205(i).  Specifically,  a  reserve  of  2 
percent  for  fiscal  years  1979  and  1980, 
and  3  percent  for  fiscal  year  1981  was 
provided.  Linked  to  this  reserve.  Con¬ 
gress  in  section  202(a)(4)  defined  the 
“eligible  treatment  works"  which  can 
be  the  subject  of  the  85  percent  grant 
as  those  which  utilize  innovative  or  al¬ 
ternative  technologies  and  “which  can 
be  fully  funded  from  funds  available 
for  such  purpose  in  such  State”  in  the 
three  fiscal  years.  In  addition,  the 
Conference  Committee  report  refers 
to  the  reserves  as  funds  “set  aside 
•  •  •  to  carry  out  this  program.”  Ac¬ 
cordingly,  EPA  maintains  that  the  re¬ 
served  funds  constitute  a  maximum 
amount  that  a  State  can  use  to  in¬ 
crease  grants  from  75  percent  to  85 
percent  for  alternative  or  innovative 
projects. 

7.  What  is  the  relationship  of  the  4 
percent  reserve  in  the  State  allotment 
for  alternatives  to  conventional  treat¬ 
ment  works  in  small  communities  to 
the  2  percent  reserve  in  the  State  al¬ 
lotment  for  grant  increases  for  treat¬ 
ment  works  utilizing  innovative  or  al¬ 
ternative  processes  and  techniques? 

If  a  project  or  part  of  a  project 
qualifies  as  an  alternative  to  conven¬ 
tional  treatment  works  in  a  small  com¬ 
munity,  it  is  eligible  for  an  85  percent 
grant  if  it  is  the  most  cost-effective 
option.  The  first  75  percent  of  the  cost 
of  construction  will  be  paid  from  funds 
in  the  4  percent  reserve.  The  next  10 


percent  will  be  paid  from  the  2  percent 
reserve.  The  final  15  percent  of  con¬ 
struction  costs  must  be  borne  by  State 
and  local  sources. 

Proposed  regulatory  changes  relat¬ 
ing  to  innovative  or  alternative  tech¬ 
nologies  are  made  in  §  §  35.908,  35.917- 
1(d),  35.930-5,  35.935-20,  and  Appendix 
E. 

Recreational  Use 

Section  201(g)(6)  requires  that  no 
wastewater  treatment  facilities  grants 
be  made  after  September  30,  1978, 
unless  the  grant  applicant  has  satis¬ 
factorily  demonstrated  to  the  Admin¬ 
istrator  that  potential  recreation  and 
open  space  opportunities  have  been 
analyzed  in  the  planning  of  the  pro¬ 
posed  treatment  works.  This  provision 
is  intended  to  provide  an  opportunity 
for  communities  to  obtain  important 
recreational  and  open  space  benefits 
at  relatively  little  extra  cost.  In  accor¬ 
dance  with  the  intent  of  Congress  not 
to  delay  ongoing  projects,  this  provi¬ 
sion  does  not  apply  retroactively  to 
projects  on  which  facilities  planning 
has  already  begun.  It  will  apply  to  fa¬ 
cilities  planning  initiated  after  Sep¬ 
tember  30,  1978.  The  EPA  will  under¬ 
take  a  study  of  its  policy  on  funding 
multiple  purpose  projects,  including 
those  involving  recreation  and  open 
space.  Proposed  regulatory  changes  re¬ 
lating  to  recreational  and  open  space 
uses  have  been  made  in  §  35.917-l(j). 

Contract  Enforcement 

Under  the  new  provision  of  section 
203(e),  the  EPA  is  authorized  at  the 
request  of  the  grantee  to  provide  tech¬ 
nical  and  legal  assistance  in  the  ad¬ 
ministration  and  enforcement  of  any 
contract  in  connection  with  treatment 
works  assisted  by  an  EPA  grant  and 
also  to  intervene  in  any  civil  action  in¬ 
volving  the  enforcement  of  the  con¬ 
tract.  EPA  is  not  to  be  a  party  to  the 
contract.  The  authority  applies  only 
after  execution  of  a  contract.  Nothing 
in  this  authority  is  to  add  to,  or  de¬ 
tract  from,  existing  EPA  authorities  in 
the  precontract  negotiation  phase. 

Proposed  regulatory  changes  on  con¬ 
tract  enforcement  have  been  made  in 
§  §  35.936-5,  35.936  8.  and  by  adding  a 
new  §  35.970. 

Pretreatment 

Amendments  are  proposed  to  pro¬ 
vide  incentives  in  the  construction 
grants  program  to  implement  the  pre- 
treatment  program  required  in  section 
307  (b)  and  (c)  of  the  FWPCA  as 
amended  by  the  1977  Act.  Regulations 
implementing  a  comprehensive  pre¬ 
treatment  program  will  be  published 
as  40  CFR  Part  403.  The  proposed  con¬ 
struction  grant  regulations  for  pre¬ 
treatment  have  been  developed  apart 
from  the  main  body  of  the  changes  to 
the  construction  grant  regulations  to 
implement  the  1977  Act. 


On  February  2,  1977,  the  Agency 
proposed  four  options  for  a  national 
pretreatment  policy  and  general  pre¬ 
treatment  standards  for  existing  and 
new  sources  of  pollution  (42  FR  6476- 
6502).  Section  K  of  the  preamble  dis¬ 
cussed  relationships  between  pretreat¬ 
ment  and  the  construction  grants  pro¬ 
gram.  In  all  four  options,  EPA  pro¬ 
posed  to  use  the  grants  program  to  en¬ 
courage  the  development  of  local  pre¬ 
treatment  programs.  Briefly,  the  pro¬ 
posal  included:  (1)  Providing  Federal 
monies  from  the  grants  program  to 
fund  75  percent  of  local  pretreatment 
program  development  costs;  (2)  requir¬ 
ing  that  the  user  charge  system,  in 
combination  with  other  revenue 
sources  available  to  the  publicly- 
owned  treatment  works,  be  adequate 
to  fund  the  operating  costs  of  any  ex¬ 
isting  local  pretreatment  program:  and 
(3)  permitting  a  construction  grantee 
to  retain  more  than  10  percent  of  in¬ 
dustrial  cost  recovery  payments  to  use 
for  any  purpose  if  an  approvable  pre¬ 
treatment  program  is  developed. 

Also  in  section  K,  EPA  stated  it 
would  propose  and  amendment  to  the 
construction  grant  regulations  to  re¬ 
quire  that  an  approvable  pretreatment 
program  be  developed  as  a  condition 
of  any  Step  1,  2,  or  3  construction 
grant  award.  This  was  proposed  to 
apply  in  areas  with  significant  indus¬ 
try  where  the  Regional  Administrator 
determines  that  the  work  plan  devel¬ 
oped  for  wrater  quality  management 
planning  under  section  208  of  the 
FWPCA  does  not  adequately  provide 
for  the  development  of  an  approvable 
pretreatment  program.  Payment  of  up 
to  10  percent  of  the  Step  3  grant 
amount  could  be  withheld  by  EPA  in 
accordance  with  40  CFR  30.615-3  until 
the  pretreatment  program  is  ap¬ 
proved. 

Following  proposal  of  the  four  op¬ 
tions,  EPA  held  public  hearings  in 
Chicago,  Boston,  San  Francisco,  and 
Washington.  Each  public  hearing  was 
proceded  by  public  meetings  with 
State  government  officials,  local  gov¬ 
ernment  officials,  representatives  of 
industry,  and  environmental,  consum¬ 
er,  and  other  public  interest  groups. 
These  four  public  hearings  and  six¬ 
teen  public  meetings,  together  with 
approximately  400  WTitten  comments 
submitted  by  individuals  and  groups, 
provided  a  major  opportunity  for 
public  input,  review,  and  comment  on 
the  issues.  The  national  pretreatrnent 
policy  was  considered  by  the  Congress 
as  the  1977  Act  was  being  developed. 
The  Congressional  debate  included  a 
focus  on  pretreatment  and  contributed 
significantly  to  resolution  of  the 
major  issues.  Moreover,  the  1977  Act 
placed  pretreatment  in  the  larger  con¬ 
text  of  national  pollution  control 
policy  by  emphasizing  the  Congres¬ 
sional  intent  to  control  toxics  and  by 
re-emphasizing  the  objectives  of  recla- 
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mation  and  reuse  of  wastes  wherever 
practicable. 

As  a  result,  EPA  is  developing  final 
general  pretreatment  regulations.  The 
regulations,  which  will  be  published  as 
40  CFR  Part  403,  are  expected  to  be 
promulgated  in  the  near  future.  EPA 
has  determined  that  this  is  the  appro¬ 
priate  time  to  propose  amendments  to 
the  construction  grant  regulations  to 
relate  the  construction  grants  pro¬ 
gram  to  the  pretreatment  program,  as 
discussed  in  the  preamble  to  the  Feb¬ 
ruary  2,  1977  proposal  of  40  CFR  Part 
403. 

These  proposed  regulations  are  in¬ 
tended  to:  (1)  establish  pretreatment 
program  development  as  a  grant  eligi¬ 
ble  item,  (2)  allow  funding  to  be  ac¬ 
complished  through  either  award  of  a 
new  Step  1  grant  or  by  amendment  of 
a  Step  1,  2,  or  3  grant  whichever  is 
most  appropriate  to  the  circum¬ 
stances,  (3)  ensure  uniform  develop¬ 
ment  of  the  pretreatment  program  by 
requiring  that  certain  elements  be 
completed  before  the  award  of  a  Step 
2  grant,  and  other  elements  be  com¬ 
pleted  prior  to  award  of  a  Step  3 
grant,  (4)  withhold  grant  payment  at 
the  90  percent  point  in  Step  3  if  the 
pretreatment  program  is  not  approved 
within  a  specified  time  and  (5)  provide 
for  time  phasing  that  ensures  the  at¬ 
tainment  of  environmental  benefits  of 
the  pretreatment  program  without 
severe  disruption  to  the  construction 
grants  program. 

It  is  recognized  that  many  munici¬ 
palities  have  already  developed  or  are 
in  the  process  of  developing  pretreat¬ 
ment  programs  either  on  their  own 
initiative  or  in  response  to  National 
Pollutant  Discharge  Elimination 
System  permit  requirements.  It  is  not 
intended  that  such  work  be  duplicat¬ 
ed.  To  the  extent  that  previous  work 
meets  the  requirements  of  an  approv- 
able  pretreatment  program  under  Part 
403  of  this  chapter,  it  is  to  be  incorpo¬ 
rated  in  the  program  development 
under  these  construction  grant  regula¬ 
tions.  To  the  degree  that  additional 
work  must  be  done  to  complete  the  re¬ 
quirements  of  an  approvable  program, 
such  work  may  be  grant  eligible.  Work 
done  prior  to  the  effective  date  of  the 
final  regulations  shall  not  be  grant  eli¬ 
gible  or  reimbursable  under  this  pro¬ 
gram. 

Proposed  regulatory  changes  on  pre¬ 
treatment  have  been  made  in  §  35.907, 
35.915-1,  35.917-l<b),  35.920-3  (b)  and 

(c),  35.929-2,  35.935-19,  35.940-1,  and 
35.940-2. 

In  this  same  issue  of  the  Federal 
Register,  we  are  also  publishing  inter¬ 
im/final  construction  grant  regula¬ 
tions  for  those  amendments  required 
to  be  implemented  immediately  by  the 
1977  Act  (40  CFR,  Part  35,  Subparts  E 
and  F).  These  proposed  regulations 
should  be  read  with  the  interim/final 
regulations  in  this  issue. 


The  EPA  has  determined  that  this 
document  does  not  contain  a  major 
proposal  requiring  preparation  of  an 
economic  impact  analysis  statement 
under  Executive  Order  11821  and 
OMB  Circular  A-107. 

(Secs.  9.  13.  17,  19,  23,  27,  33,  47,  54  of  Clean 
Water  Act.) 

Dated:  April  18,  1978. 

Douglas  M.  Costle, 
Administrator. 

40  CFR,  Part  35,  Subpart  E  is  pro¬ 
posed  to  be  amended  as  follows: 

1.  By  adding  a  new  §35.907  to  read 
as  follows: 

§  35.907  Municipal  pretreatment  program. 

(a)  The  Regional  Administrator  is 
authorized  to  amend  an  existing  or 
pending  step  1,  step  2,  or  step  3  grant 
to  provide  for  the  development  of  an 
approvable  municipal  pretreatment 
program  as  required  by  Part  403  of 
this  chapter. 

(b)  The  grantee  is  required  to  devel¬ 
op  a  pretreatment  program  if  the  Re¬ 
gional  Administrator  determines  that: 

( 1 )  The  municipal  treatment  works: 

(1)  Serves  industries  subject  to  pro¬ 
posed  or  promulgated  pretreatment 
standards  under  section  307(b)  of  the 
Act,  or 

(ii)  Expects  to  serve  industries  tying 
into  the  works  in  accordance  with  sec¬ 
tion  301(i)(2),  where  these  industries 
are  subject  to  the  section  307  (b)  or  (c) 
standards:  and 

(2)  A  work  plan  under  a  section  208 
planning  grant  has  not  provided  for 
the  development  of  a  program  approv¬ 
able  under  Part  403  of  this  chapter. 

(c)  A  pretreatment  program  may  be 
required  for  municipal  treatment 
works  which  receive  other  nondomes¬ 
tic  wastes  covered  by  guidance  issued 
under  section  304(f)  of  the  Act. 

(d)  Development  of  an  approvable 
municipal  pretreatment  program 
under  Part  403  of  this  chapter  shall 
include,  but  not  be  limited  to: 

(1)  An  industrial  survey  as  required 
by  §  403.—  of  this  chapter  including 
identification  of  system  users,  the 
character  and  volume  of  pollutants 
discharged,  type  of  industry,  location: 

(2)  An  evaluation  of  legal  authority, 
including  adequacy  of  enabling  legisla¬ 
tion,  selection  of  mechanisms  to  be 
used  for  control  and  enforcement  (i.e., 
ordinance,  joint  powers  agreement, 
contract): 

(3)  An  evaluation  of  financial  pro¬ 
grams  and  revenue  sources  to  ensure 
adequate  funding  to  carry  out  the  pre¬ 
treatment  program: 

(4)  A  determination  of  technical  in¬ 
formation  necessary  to  support  devel¬ 
opment  of  an  industrial  waste  ordi¬ 
nance: 

(5)  Design  of  a  monitoring  enforce¬ 
ment  program; 

(6)  A  determination  of  pollutant  re¬ 
movals  in  existing  treatment  works; 


(7)  A  determination  of  the  treatment 
works  tolerance  to  pollutants  which 
interfere  with  its  operation  or  sludge 
use  or  disposal; 

(8)  A  determination  of  monitoring 
equipment  required  for  use  by  the  mu¬ 
nicipal  treatment  works; 

(9)  A  determination  of  municipal  fa¬ 
cilities  to  be  constructed  for  monitor¬ 
ing  or  analysis  of  industrial  wastes; 

(e)  Items  (d)(6)  and  (d)(7)  of  this 
section  are  not  grant  eligible  and  shall 
apply  only  to  those  grantees  seeking 
allowances  for  removal  of  pollutants 
under  §  403.—. 

(f )  The  pretreatment  program  devel¬ 
oped  under  paragraph  (b)  of  this  sec¬ 
tion  is  subject  to  approval  by  the  Re¬ 
gional  Administrator  under  §35.935-19 
and  must  be  implemented  in  accor¬ 
dance  with  Part  403  of  this  chapter. 

2.  By  revising  §  35.908  to  read  as  fol¬ 
lows: 

§35.908  Innovative  and  alternative  tech¬ 
nologies. 

(a)  Policy.  It  is  the  policy  of  the  En¬ 
vironmental  Protection  Agency  to  en¬ 
courage,  and,  where  possible,  to  assist 
in  the  development  of  innovative  and 
alternative  technologies  for  the  con¬ 
struction  of  wasterwater  treatment 
works.  Such  technologies  may  be  used 
in  the  construction  of  wastewater 
treatment  works  under  this  subpart  as 
provided  §35.915-1,  §35.930-5,  Appen¬ 
dix  E.  and  this  section.  New  technol¬ 
ogy  or  processes  may  also  be  developed 
or  demostrated  with  the  assistance  of 
EPA  research  or  demonstration  grants 
awarded  under  Title  I  of  the  Act  (see 
Part  40  of  this  subchapter). 

(b)  Funding  for  innovative  and  al¬ 
ternative  technologies.  (1)  Projects  or 
portions  of  projects  (see  subparagraph 
(b)(2)  of  this  section)  which  meet  cri¬ 
teria  for  innovative  or  alternative 
technologies  in  Appendix  E  may  re¬ 
ceive  85  percent  grants  (see  §  35.930-5). 

(1)  The  increase  for  such  grants  from 
75  to  85  percent  shall  be  provided  only 
from  the  reserve  in  §  35.915-l(b)  to  eli¬ 
gible  projects  on  the  fundable  portion 
of  the  State  project  priority  list  ac¬ 
cording  to  the  chronological  approval 
of  grants. 

(ii)  If  the  project  is  an  alternative  to 
conventional  treatment  works  for  a 
small  community  (a  municipality  with 
a  population  of  3,500  or  less  or  a 
highly  dispersed  section  of  a  larger 
municipality,  as  defined  by  the  Re¬ 
gional  Administrator),  the  75  percent 
portion  of  the  Federal  grant  may  be 
provided  from  the  reserve  in 
§  35.915(e). 

(2)  In  determining  the  portion  of  the 
treatment  works  eligible  for  the  in¬ 
crease  from  75  to  85  percent,  the  fol¬ 
lowing  provisions  apply: 

(i)  If  the  total  present  worth  of  the 
innovative  and  alternative  components 
of  the  treatment  works,  excluding 
sewer-related  costs,  is  more  than  50 
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percent  of  the  total  present  worth  cost 
of  the  nonsewer-related  portions  of 
such  works,  the  eligible  cost  of  con¬ 
struction  of  the  entire  treatment 
works,  excluding  sewer  related  costs,  is 
entitled  to  the  increase  from  75  to  85 
percent. 

(ii)  If  the  total  present  worth  of  the 
innovative  and  alternative  components 
of  the  treatment  works  is  50  percent 
or  less  of  the  total  present  worth  cost 
of  the  nonsewer-related  portions  of 
the  treatment  works,  only  the  eligible 
innovative  and  alternative  components 
(i.e.,  unit  processes  and  operations) 
shall  be  entitled  to  the  grant  increase 
from  75  to  85  percent. 

(iii)  Sewer-related  costs  are  entitled 
to  the  grant  increase  from  75  to  85 
percent,  either  as  part  of  the  entire 
treatment  works  or  as  components, 
only  if  they  qualify  as  alternatives  to 
conventional  treatment  works  for 
small  communities. 

(3)  Projects  or  portions  of  projects 
that  receive  step  2,  step  3,  or  step  2+3 
grant  awards  after  December  27,  1977, 
from  the  fiscal  year  1978  allotment 
may  also  receive  the  grant  increase 
from  funds  allotted  for  fiscal  year 
1979  for  eligible  portions  that  meet 
the  crtiteria  for  innovative  or  alterna¬ 
tive  technologies  in  Appendix  E,  to  the 
extent  that  funds  are  available  for 
such  purposes  under  §  35.915-l(b). 

(c)  Modification  or  replacement  of 
innovative  and  alternative  projects. 
The  Regional  Administrator  may 
award  grant  assistance  to  fund  100 
percent  of  the  eligible  cost  of  the 
modification  or  replacement  of  any 
treatment  works  constructed  with  85 
percent  grant  assistance  if: 

( 1 )  He  determines  that: 

(1)  The  facilities  have  not  met  design 
performance  specifications  (unless 
such  failure  is  attributable  to  negli¬ 
gence  on  the  part  of  any  person);  and 

(ii)  The  failure  has  significantly  in¬ 
creased  capital  or  operating  and  main¬ 
tenance  expenditures;  and 

(iii)  Such  failure  has  occurred  within 
the  two  year  period  following  comple¬ 
tion  of  construction;  and 

(2)  The  project  is  on  the  fundable 
portion  of  the  State’s  priority  list. 

3.  By  amending  §35.915-1  of  the  In¬ 
terim/final  regulations  by  revising 
paragraph  (c)  to  read  as  follows: 

§  35.915-1  Reserves  related  to  the  project 
priority  list. 

+  »  •  *  • 

(c)  Reserve  for  grant  increase.  The 
State  shall  set  aside  not  less  than  5 
percent  of  the  total  funds  to  be  obli¬ 
gated  during  the  priority  list  year,  for 
grant  increases  (including  any  neces¬ 
sary  funds  for  development  of  munici¬ 
pal  pretreatment  programs)  for  pro¬ 
jects  awarded  assistance  under 
§35.935-11.  The  funds  reserved  for 
this  purpose  remain  subject  to  reallot¬ 


ment  if  not  obligated  and  should, 
therefore,  be  released  for  funding  ad¬ 
ditional  projects  before  the  reallot¬ 
ment  deadline. 

4.  By  amending  §  35.917-1  by  adding 
new  subparagraphs  (8)  and  (9)  to  para¬ 
graph  (d)  and  by  adding  new  para¬ 
graphs  (j)  and  (k)  to  read  as  follows: 

§  35.917-1  Content  of  facilities  plan. 

•  *  •  *  • 

(d)  •  •  • 

(8)  For  facilities  plans  initiated  after 
September  30,  1978,  whether  or  not 
prepared  under  a  step  1  grant,  an  anal¬ 
ysis  of  innovative  and  alternative 
treatment  processes  and  techniques 
that  reclaim  and  reuse  water,  produc¬ 
tively  recycle  wastewater  constituents, 
eliminate  the  discharge  of  pollutants, 
recover  energy  or  otherwise  achieve 
the  benefits  described  in  Appendix  E. 
The  provisions  of  this  subparagraph 
are  encouraged  in  all  cases.  They  are 
required  in  facilities  plans  for  new 
treatment  works  and  for  treatment 
works  which  are  being  altered,  modi¬ 
fied,  improved,  or  extended  either  for 
the  purpose  of  handling  a  significant 
increase  in  the  volume  of  treated 
waste  or  for  the  purpose  of  significant¬ 
ly  reducing  the  poliutant  discharges 
from  the  system.  In  cases  where  cer¬ 
tain  categories  of  alternative  technol¬ 
ogies  may  not  be  generally  applicable 
because  of  prevailing  climatic  or  geo¬ 
logical  conditions,  a  detailed  analysis 
of  these  categories  of  alternative  tech¬ 
nologies  is  not  required  provided  that 
the  reason  for  such  a  rejection  is  fully 
substantiated  in  the  facilities  plan. 

(9)  For  facilities  plans  initiated  after 
September  30,  1978,  whether  or  not 
prepared  under  a  step  1  grant,  an  anal¬ 
ysis  of  the  primary  energy  require¬ 
ments  (operational  energy  inputs)  for 
each  considered  system.  The  alterna¬ 
tive  selected  shall  propose  adoption  of 
measures  to  reduce  energy  consump¬ 
tion  or  increase  recovery  to  the  extent 
that  such  measures  are  cost-effective 

•  •  •  *  • 

(j)  For  facilities  plans  initiated  after 
September  30,  1978,  whether  or  not 
prepared  under  a  step  1  grant,  a  de¬ 
scription  of  potential  recreation  and 
open  space  opportunities  analyzed  in 
planning  the  proposed  treatment 
works  and  the  recommended  actions. 
The  facilities  plan  shall  also  describe 
measures  taken  to  inform  the  public 
of  these  opportunities  and  to  coordi¬ 
nate  with  State  and  local  recreational 
programs  and  with  recreational  ele¬ 
ments  of  applicable  approved  areawide 
waste  management  plans. 

(k)  A  municipal  pretreatment  pro¬ 
gram  in  accordance  with  §  35.907. 

5.  By  amending  §  35.920-3  by  adding 
a  new  subparagraph  (10)  to  paragraph 
(b)  and  by  revising  paragraph  (c)  to 
read  as  follows: 


§  35.920-3  Contents  of  application. 

•  •  •  •  • 

(b)  •  •  • 

(10)  After  December  31,  1979,  for 
grantees  subject  to  pretreatment  re¬ 
quirements  under  §  35.907(b),  the 
items  required  by  §35.907  (d)(1), 

(d)(2),  and  (d)(4). 

(c)  Step  3.  Building  and  erection  of  a 
treatment  works.  Prior  to  the  award  of 
a  grant  or  grant  amendment  for  a  step 
3  project,  each  of  the  items  specified 
in  paragraph  (b)  of  this  section,  and  in 
addition:  (1)  Two  sets  of  construction 
drawings  and  specifications,  suitable 
for  bidding  purposes,  and  (2)  either  a 
schedule  for  or  evidence  of  compliance 
with  §§35.925-10  and  35.935-12  con¬ 
cerning  an  operation  and  maintenance 
program,  must  have  been  furnished. 
In  addition,  after  June  30,  1980;  gran¬ 
tees  subject  to  pretreatment  require¬ 
ments  under  §  35.907(b)  shall  submit 
the  items  required  by  §35.907  (d)(1) 
through  (d)(9)  as  applicable. 

6.  By  amending  §  35.929-2  of  the  in¬ 
terim/final  regulations  by  adding  a 
new  paragraph  (h)  to  read  as  follows: 

§  35.929-2  General  requirements  for  all 
user  charge  systems. 

#  *  *  *  * 

(h)  Costs  of  pretreatment  program.  A 
user  charge  system  submitted  by  a 
municipality  with  an  approved  pre¬ 
treatment  program  shall  provide  that 
the  costs  necessary  to  carry  out  the 
procedures  of  that  approved  municipal 
pretreatment  program  and  to  comply 
with  any  applicable  requirements  of 
section  405  of  the  Act  and  related  reg¬ 
ulations  are  included  within  the  costs 
of  operation  and  maintenance  of  the 
system  and  paid  through  user  charges, 
or  are  paid  in  whole  or  in  part  by 
other  available  sources  of  funds  identi¬ 
fied  for  the  user  charge  system. 

7.  By  revising  §35.930-5  to  read  as 
follows: 

§  35.930-5  Federal  share. 

(a)  General.  The  grant  shall  be  75 
percent  of  the  estimated  total  cost  of 
construction  of  the  project  approved 
by  the  Regional  Administrator  in  the 
grant  agreement,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section  and  in  §§  35.925-15,  35.925- 
16,  35.925-17,  and  35.930-l(b). 

(b)  Innovative  and  alternative  tech¬ 
nology.  In  accordance  with  §  35.908(b), 
the  amount  of  any  step  2,  step  3,  or 
step  2  +  3  grant  made  from  funds  allot¬ 
ted  for  fiscal  years  1979,  1980,  and 
1981  shall  be  85  percent  of  the  esti¬ 
mated  cost  of  construction  for  those 
eligible  treatment  works  or  significant 
portions  thereof  that  the  Regional  Ad¬ 
ministrator  determines  meet  the  crite¬ 
ria  for  innovative  or  alternative  tech¬ 
nology  set  forth  in  Appendix  E.  These 
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grants  are  subject  to  the  availability 
of  funds  under  the  reserve  under 
§  35.915-l(b).  The  proportional  State 
contribution  to  the  non-Pederal  share 
of  construction  costs  must  be  the  same 
as  or  greater  than  the  proportional 
State  contribution  (if  any)  to  the  non- 
Pederal  share  of  eligible  construction 
costs  for  all  treatment  works  receiving 
75  percent  grants  in  the  State. 

(c)  Modification  and  replacement  of 
innovative  and  alternative  projects.  In 
accordance  with  35.908(c),  the  Region¬ 
al  Administrator  may  award  grant  as¬ 
sistance  to  fund  100  percent  of  the  eli¬ 
gible  cost  of  the  modification  or  re¬ 
placement  of  any  treatment  works 
constructed  with  grant  assistance 
based  upon  a  Federal  share  of  85  per¬ 
cent  under  paragraph  (b)  of  this  sec¬ 
tion. 

8.  By  adding  a  new  §  35.935-19  to 
read  as  follows: 

§35.935-19  Municipal  pretreatment  pro¬ 
gram. 

The  grantee  must  obtain  approval 
by  the  Regional  Administrator  of  the 
municipal  pretreatment  program. 
Prior  to  granting  such  approval,  the 
Regional  Administrator  shall  not  pay 
more  than  90  percent  of  the  Federal 
share  of  any  step  3  grant  or  cost  of 
step  3  work  under  a  step  2+3  grant 
awarded  after  the  effective  date  of 
these  regulations,  except  that  for  any 
such  grant  awarded  prior  to  June  30, 
1980,  the  Regional  Administrator  may 
continue  grant  payments  upon  deter¬ 
mining  that  significant  progress  has 
been  made  (and  is  likely  to  continue) 
toward  the  development  of  an  approv- 
able  pretreatment  program  and  that 
withholding  of  grant  payments  would 
not  be  in  the  best  interest  of  protect¬ 
ing  the  environment. 

9.  By  adding  a  new  §35.935-20  to 
read  as  follows: 

§  35.935-20  Innovative  processes  and  tech¬ 
niques. 

Where  the  grantee  receives  an  85 
percent  grant  for  innovative  processes 
and  techniques,  during  the  5  year 
period  following  completion  of  con¬ 
struction.  the  following  conditions 
apply: 

(a)  The  grantee  shall  permit  EPA 
personnel  and  EPA  designated  con¬ 
tractors  to  visit  and  inspect  the  treat¬ 
ment  works  at  any  reasonable  time  for 
purposes  of  reviewing  the  operation  of 
the  innovative  processes  or  techniques. 

(b)  Upon  the  request  of  the  Regional 
Administrator,  the  grantee  will  pro¬ 
vide  EPA  with  a  brief  written  report 
concerning  the  construction,  oper¬ 
ation.  and  costs  of  operation  of  the  in¬ 
novative  processes  or  techniques. 

10.  By  adding  a  new  paragraph  (c)  to 
§  35.936-5  to  read  as  follows: 

§  35.936-5  Grantee  responsibility. 

•  #  •  •  • 


(c)  In  accordance  with  §  35.970  gran¬ 
tees  may  request  technical  and  legal 
assistance  from  EPA  for  the  adminis¬ 
tration  and  enforcement  of  any  con¬ 
tract  in  connection  with  treatment 
works  assisted  by  an  EPA  grant.  The 
provision  of  such  assistance  by  the  Re¬ 
gional  Administrator  does  not  release 
the  grantee  from  those  responsibilities 
identified  in  paragraph  (a)  of  this  sec¬ 
tion. 

11.  By  revising  §35.936-8  to  read  as 
follows: 

§  35.936-8  Privity  of  contract. 

Neither  the  Environmental  Protec¬ 
tion  Agency  nor  the  United  States 
shall  be  a  party  to  any  subagreement 
(including  contracts  or  subcontracts), 
nor  to  any  solicitation  or  request  for 
proposals  therefor.  (See  §§  35.937-9(a), 
35.938-4(c)(5),  and  Appendixes  C-l 
and  C-2  to  this  subpart  for  the  re¬ 
quired  solicitation  statement  and  con¬ 
tract  provisions.)  However,  in  accor¬ 
dance  with  §35.970  the  Regional  Ad¬ 
ministrator  may,  when  requested  by  a 
grantee,  provide  technical  and  legal  as¬ 
sistance  in  the  administration  and  en¬ 
forcement  of  any  contract  in  connec¬ 
tion  with  treatment  works  for  which 
an  EPA  grant  was  made. 

12.  By  adding  a  new  paragraph  (r)  to 
§  35.940-1  to  read  as  follows: 

§  35.940-1  Allowable  project  costs. 

#  *  «  +  * 

(r)  Development  of  a  municipal  pre¬ 
treatment  program  approvable  under 
Part  403  of  this  chapter,  and  purchase 
of  monitoring  equipment  and  con¬ 
struction  of  facilities  to  be  used  by  the 
municipal  treatment  works  in  the  pre¬ 
treatment  program. 

13.  By  adding  a  new  paragraph  (k>  to 
§  35.940-2  to  read  as  follows: 

§  35.940-2  Unallowable  costs. 

*  *  «  #  * 

(k)  Costs  of  studies  to  determine  pol¬ 
lutant  removals  in  existing  treatment 
works  or  tolerance  to  pollutants  which 
interfere  with  the  treatment  works’ 
operation,  sludge  use,  or  disposal  in 
development  of  a  municipal  pretreat¬ 
ment  program  as  defined  in 
§  35.907(d). 

14.  By  adding  a  new  §  35.970  to  read 
as  follows: 

§  35.970  Contract  enforcement. 

(a)  Regional  Administrator  author¬ 
ity.  Upon  request  by  a  grantee,  the  Re¬ 
gional  Administrator  may  provide 
technical  and  legal  assistance  in  the 
administration  and  enforcement  of 
any  contract  in  connection  with  treat¬ 
ment  works  for  which  an  EPA  grant 
was  made.  The  Regional  Administra¬ 
tor,  with  the  concurrence  of  the  Gen¬ 
eral  Counsel,  is  further  authorized  to 


intervene  in  any  civil  action  involving 
the  enforcement  of  such  a  contract,  in¬ 
cluding  a  contract  dispute  which  is  the 
subject  of  either  arbitration  or  court 
action.  Any  assistance  is  to  be  pro¬ 
vided  at  the  discretion  of  the  Regional 
Administrator  and  in  a  manner  deter¬ 
mined  to  best  serve  the  public  interest. 
Factors  which  the  Regional  Adminis¬ 
trator  may  consider  in  determining 
whether  to  provide  assistance  are: 

(1)  Available  agency  resources. 

(2)  Planned  or  ongoing  enforcement 
action. 

(3)  Demonstration  of  good  faith  on 
the  part  of  the  grantee  to  resolve  con¬ 
tract  matters  at  issue. 

(4)  Adequate  documentation  by  the 
grantee. 

(5)  The  Federal  interest  in  the  con¬ 
tract  matters  at  issue. 

(b)  Grantee  request.  A  request  by  the 
grantee  for  technical  or  legal  assis¬ 
tance  should  be  submitted  in  writing 
and  be  accompanied  by  sufficient  doc¬ 
umentation  adequately  to  inform  the 
Regional  Administrator  of  the  nature 
and  necessity  of  the  requested  assis¬ 
tance.  A  grantee  may,  orally  request 
assistance  from  the  Regional  Adminis¬ 
trator  on  an  emergency  basis. 

(c)  Privity  of  contract.  Technical  or 
legal  involvement  by  the  Regional  Ad¬ 
ministrator  in  any  contract  dispute 
will  not  make  the  Environmental  Pro¬ 
tection  Agency  a  party  to  any  contract 
entered  into  by  the  grantee.  (See 
§  35.936-8.) 

(d)  Delegation  to  States.  The  author¬ 
ity  to  provide  technical  assistance  may 
be  delegated  to  a  State  agency  in  ac¬ 
cordance  with  §§  35.1000  et.  seq. 

15.  By  adding  a  new  Appendix  E  to 
read  as  follows: 

Appendix  E— Innovative  and  Alternative 
Technology  Guidelines 

1.  Purpose.  These  quidelines  provide  the 
criteria  for  identifying  and  evaluating  inno¬ 
vative  and  alternative  wastewater  treatment 
processes  and  techniques.  The  Administra¬ 
tor  may  from  time  to  time  publish  addition¬ 
al  information. 

2.  Authority.  The  guidelines  contained 
herein  are  provided  under  section  304(dX3) 
of  the  Clean  Water  Act  of  1977  (the  1977 
Act). 

3.  Applicability.  The  guidelines  apply  to: 

a.  The  analysis  of  innovative  and  alterna¬ 
tive  treatment  processes  and  techniques 
under  §  35.917-l(dX8>; 

b.  Increased  grants  for  eligible  treatment 
works  under  §§  35.930-5  (b)  and  (c)  and 
35.908(b)(1); 

c.  The  funding  available  for  innovative 
and  alternative  processes  and  techniques 
under  §  35.915-l(b); 

d.  The  funding  available  for  alternatives 
to  conventional  treatment  works  for  small 
communities  under  §  35.915-l(e); 

e.  The  preference  given  innovative  and  al¬ 
ternative  processes  and  techniques  in  sec¬ 
tion  7  of  Appendix  A  to  this  subpart  (cost 
effectiveness  analysis  guidelines); 

f.  The  treatment  works  that  may  be  given 
higher  priority  on  State  project  priority 
lists  under  §  35.915(aM l)(iii>: 

g.  Alternative  and  innovative  treatment 
systems  in  connection  with  Federal  facili¬ 
ties: 
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h.  Individual  systems  authorized  by 
§35.918,  as  modified  in  that  section  to  in¬ 
clude  unconventional  or  innovative  sewers; 

i.  The  conditioning  for  access  and  reports 
in  §  35.935-20. 

4.  Alternative  processes  and  techniques. 
Alternative  wastewater  treatment  processes 
and  techniques  are  proven  methods  which 
provide  for  the  reclaiming  and  reuse  of 
water,  productively  recycle  wastewater  con¬ 
stituents  or  otherwise  eliminate  the  dis¬ 
charge  of  pollutants,  or  recover  energy. 

a.  In  the  case  of  processes  and  techniques 
for  the  treatment  of  effluents,  these  include 
land  treatment,  aquifer  recharge,  aquacul¬ 
ture,  silviculture,  and  direct  reuse  for  indus¬ 
trial  and  other  nonpotable  purposes,  horti¬ 
culture  and  revegetation  of  disturbed  land. 
Total  containment  ponds  and  ponds  for  the 
treatment  and  storage  of  wastewater  prior 
to  land  application  and  other  processes  nec¬ 
essary  to  provide  minimum  levels  of  preap¬ 
plication  treatment  are  considered  to  be 
part  of  alternative  technology  systems  for 
the  purpose  of  this  section. 

b.  For  sludges,  these  include  land  applica¬ 
tion  for  horticultural,  silvicultural,  or  agri¬ 
cultural  purposes  (including  supplemental 
processing  by  means  such  as  composting  or 
drying),  and  revegetation  of  disturbed  lands. 

c.  Energy  recovery  include  codisposal  of 
sludge  and  refuse,  anaerobic  digestion  (pro¬ 
vided  that  more  than  90  percent  of  the 
methane  gas  is  recovered  and  used  as  fuel), 
and  equipment  which  provides  for  the  use 
of  digester  gas  within  the  treatment  works. 
Self-sustaining  incineration  may  also  be  in¬ 
cluded  provided  that  the  energy  recovered 
and  productively  used  is  greater  than  the 
energy  consumed  to  dewater  the  sludge  to 
an  autogenous  state. 

d.  Also  included  are  individual  and  other 
on-site  treatment  systems  with  subsurface 
or  other  means  of  effluent  disposal  and  fa¬ 
cilities  constructed  for  the  specific  purpose 
of  septage  treatment. 

e.  The  term  “alternative”  as  used  in  these 
guidelines  includes  the  terms  "unconven¬ 
tional"  and  “alternative  to  conventional”  as 
used  in  the  Act. 

f.  The  term  “alternative”  does  not  include 
collector  sewers,  interceptors,  storm  or  sani¬ 
tary  sewers  or  the  separation  thereof,  or 
major  sewer  rehabilitation,  except  insofar 
as  they  are  alternatives  to  conventional 
treatment  works  for  small  communities 
under  §  35.915-l(e)  or  part  of  individual  sys¬ 
tems  under  §  35.918. 

5.  Innovative  processes  and  techniques. 
Innovative  wastewater  treatment  processes 
and  techniques  are  developed  methods 
which  have  not  been  fully  proven  under  the 
circumstances  of  their  contemplated  use 
and  which  represent  a  significant  advance¬ 
ment  over  the  state  of  the  art  in  terms  of 
meeting  the  national  goals  of  cost  reduc¬ 
tion,  increased  energy  conservation  or  recov¬ 
ery,  greater  recycling  and  conservation  of 
water  resources  (including  preventing  the 
mixing  of  pollutants  with  water),  reclama¬ 
tion  or  reuse  of  effluents  and  resources  (in¬ 
cluding  increased  productivity  of  arid 
lands),  improved  efficiency  and/or  reliabil¬ 
ity,  the  beneficial  use  of  sludges  or  effluent 
constituents,  better  management  of  toxic 


materials  or  increased  environmental  bene¬ 
fits.  For  the  purpose  of  these  guidelines  in¬ 
novative  wastewater  treatment  processes 
and  techniques  are  generally  limited  to  new 
and  improved  applications  of  those  alterna¬ 
tive  processes  and  techniques  identified  in 
accordance  with  section  4  of  these  guide¬ 
lines,  including  both  treatment  at  central¬ 
ized  facilities,  and  Individual  and  other  on¬ 
site  treatment.  Treatment  processes  based 
on  the  conventional  concept  of  treatment 
(by  means  of  biological  or  physical /chemi¬ 
cal  unit  processes)  and  discharge  to  surface 
waters  shall  not  be  considered  innovative 
wastewater  treatment  processes  and  tech¬ 
niques  except  where  it  is  demonstrated  that 
such  processes  and  techniques,  as  a  mini¬ 
mum,  meet  either  the  cost  reduction  or 
energy  reduction  criterion  described  in  sec¬ 
tion  6  of  these  guidelines.  Treatment  and 
discharge  systems  include  primary  treat¬ 
ment,  suspended-growth  or  fixed-growth 
biological  systems  for  secondary  or  ad¬ 
vanced  wasterwater  treatment,  physical/ 
chemical  treatment,  disinfection  and  sludge 
processing.  The  term“innovative”  does  not 
include  collector  sewers,  interceptors,  storm 
or  sanitary  sewers  or  the  separation  thereof, 
or  major  sewer  rehabilitation,  except  inso¬ 
far  as  they  meet  the  criteria  in  section  6  of 
these  guidelines  and  are  alternatives  to  con¬ 
ventional  treatment  works  for  small  commu¬ 
nities  under  §  35.915-l(e)  or  part  of  individ¬ 
ual  systems  under  §  35.918. 

6.  Criteria  for  determining  innovative 
processes  and  techniques. 

a.  Criteria  are  set  forth  below  which  the 
Regional  Adminstrator  will  use  in  determin¬ 
ing  whether  a  wastewater  treatment  process 
or  technique  is  innovative.  The  criteria 
should  be  read  in  the  context  of  section  5. 
These  criteria  do  not  necessarily  preclude  a 
determination  by  the  Regional  Administra¬ 
tor  that  a  treatment  system  is  innovative  in 
relation  to  local  variations  in  geographic  or 
climatic  conditions  which  affect  treatment 
plant  design  and  operation  or  to  achieve  sig¬ 
nificant  public  benefits  through  the  ad¬ 
vancement  of  technology  which  would  oth¬ 
erwise  not  be  possible.  The  Regional  Admin¬ 
istrator  may  consult  with  EPA  Headquar¬ 
ters  as  to  whether  a  particular  process  or 
technique  is  innovative  and  as  to  determina¬ 
tions  made  in  other  EPA  Regions  about 
similar  processes  and  techniques. 

b.  New  or  improved  applications  of  alter¬ 
native  wastewater  treatment  processes  and 
techniques  may  be  innovative  for  the  pur¬ 
poses  of  this  regulation  if  they  meet  one  or 
more  of  the  criteria  in  paragraphs  e(l) 
through  e(6)  of  this  section.  Treatment  and 
discharge  systems  (i.e.,  systems  which  are 
not  new  or  improved  applications  of  alterna¬ 
tive  wasterwater  treatment  processes  and 
techniques  in  accordance  with  section  4  of 
these  guidelines)  must  meet  the  criteria  of 
either  paragraph  e(l)  or  e(2)  of  this  section 
as  a  minimum  in  order  to  be  innovative  for 
the  purposes  of  these  guidelines. 

c.  These  six  criteria  are  essentially  the 
same  as  those  used  to  evaluate  any  project 
proposed  for  grant  assistance.  The  principal 
difference  is  that  some  newly  developed  pro¬ 
cesses  and  techniques  may  have  the  poten¬ 
tial  to  provide  significant  advancements  in 
the  state  of  the  art  with  respect  to  one  or 


more  of  these  criteria.  Inherent  in  the  con¬ 
cept  of  advancement  of  technology  is  a 
degree  of  risk  which  is  necessary  to  initially 
demonstrate  a  method  on  a  full,  operational 
scale  under  the  circumstances  of  its  contem¬ 
plated  use.  This  risk,  while  recognized  to  be 
a  necessary  element  in  the  implementation 
of  innovative  technology,  must  be  mini¬ 
mized  by  limiting  the  projects  funded  to 
those  which  have  been  fully  developed  and 
shown  to  be  feasible  through  operation  on  a 
smaller  scale.  The  risk  must  also  be  com¬ 
mensurate  with  the  potential  benefits  (i.e., 
greater  potential  benefits  must  be  possible 
in  the  case  of  innovative  technology  pro¬ 
jects  where  greater  risk  is  involved). 

d.  Increased  Federal  funding  under 
135.908(b)  may  be  made  only  from  the  re¬ 
serve  in  §35.915-l(b)  (appropriations  for 
fiscal  years  1979,  1980,  and  1981).  It  is  possi¬ 
ble  to  fund  a  number  of  projects  using  the 
same  type  of  innovative  technology  in  a 
State  in  instances  where  it  is  desirable  to 
encourage  certain  innovative  processes  and 
techniques  because  the  potential  benefits 
are  great  in  comparison  to  the  risks,  or 
where  operation  under  differing  conditions 
of  climate,  geology,  etc.,  is  desirable  to  dem¬ 
onstrate  the  technology. 

e.  The  following  criteria  will  be  used  by 
the  Regional  Administrator  to  determine 
whether  wastewater  treatment  processes 
and  techniques  are  innovative: 

(1)  The  life  cycle  cost  of  the  treatment 
works  is  at  least  15  percent  less  than  that 
for  the  most  cost-effective  alternative  which 
does  not  incorporate  innovative  wastewater 
treatment  processes  and  techniques  (i.e.,  is 
no  more  than  85  percent  of  the  life  cycle 
cost  of  the  most  cost-effective  noninnova- 
tive  alternative). 

(2)  The  net  primary  energy  requirements 
for  the  operation  and  maintenance  of  the 
treatment  works  are  at  least  20  percent  less 
than  the  net  energy  requirements  of  the 
most  cost-effective  alternative  as  deter¬ 
mined  by  the  analysis  in  accordance  with 
section  7  of  the  cost  effectiveness  analysis 
guidelines  in  Appendix  A  (i.e.,  the  net 
energy  requirements  are  no  more  than  80 
percent  of  those  for  the  most  cost-effective 
alternative). 

(3)  The  operational  reliability  of  the  treat¬ 
ment  works  is  improved  in  terms  of  de¬ 
creased  susceptibility  to  upsets  or  interfer¬ 
ence,  reduced  occurrence  of  inadequately 
treated  discharges,  and  decreased  levels  of 
operator  attention  and  skills  required. 

(4)  The  treatment  works  provides  for 
better  management  of  toxic  materials  which 
would  otherwise  result  in  greater  environ¬ 
mental  hazards. 

(5)  The  treatment  works  result*  in  in¬ 
creased  environmental  benefits  such  as 
water  conservation,  more  effective  land  use, 
improved  air  quality,  improved  groundwater 
quality,  and  reduced  resources  requirements 
for  the  construction  and  operation  of  the 
works. 

(6)  The  treatment  works  provide  for  new 
or  improved  methods  of  joint  treatment  and 
management  of  municipal  and  industrial 
wastes  that  are  discharged  into  municipal 
systems. 

[FR  Doc.  78-11023  Filed  4-24-78;  8:45  ami 
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[6560  01] 

Titla  40— Protection  of  Environment 

CHAPTER  1—  ENVIRONMENTAL 
PROTECTION  AGENCT 

SUBCHAPTER  3 — GRANTS  AND  OTHER 
FEDERAL  ASSISTANCE 

[FRL  875-61 

PART  35-  STATE  AND  LOCAL 
ASSISTANCE 

SURPART  E — GRAN7S  FOR  CON¬ 
STRUCTION  OF  TREATMENT 
WORKS 

Interim  Regulations  Implementing 
Clean  Water  Act  of  1977 

AGENCY:  Environmental  Protection 
Agency.  ' 

ACTION:  Interim  final  rule. 

SUMMARY:  These  regulations  imple¬ 
ment  amendments  to  the  Federal 
Water  Pollution  Control  Act,  as 
amended  (FWPCA),  contained  in  the 
Clean  Water  Act  of  1977  (Pub.  L.  95- 
217,  hereafter  the  “1977  Act”)  which 
affect  the  wastewater  treatment  works 
construction  grant  program  adminis¬ 
tered  by  the  Environmental  Protec¬ 
tion  Agency  (EPA).  These  regulations 
deal  primarily  with  the  following  sub¬ 
jects:  State  priority,  grant  eligible  cat¬ 
egories,  land  eligibility,  user  charges, 
industrial  cost  recovery,  grants  for  in¬ 
dividual  systems,  combined  step  2  and 
3  grants,  training  facility  grants.  Buy 
America,  cost-effectiveness  analysis, 
and  reserve  capacity.  They  are  being 
published  as  interim  final  regulations 
at  this  time  because  the  applicable 
provisions  were  effective  upon  enact¬ 
ment  of  the  1977  Act  and  guidance  is 
needed  to  keep  the  program  operating. 

DATES:  Effective  date-April  25.  1978. 
Comments  may  be  made  on  or  before 
June  30,  1978.  Public  meeting  for  pur¬ 
poses  of  receiving  comments  will  be 
held  in  June  and  July  1978.  Notice  of 
these  meetings  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Comments  should  be 
sent  (in  triplicate,  if  possible)  to:  Mr. 
Alexander  J.  Greene,  Director,  Grants 
Administration  Division,  Attention: 
PM-216-P  “Construction  Interim,” 
Environmental  Protection  Agency.  401 
M  Street  SW.,  Washington,  D.C. 
20460.  Comments  may  be  inspected  at: 
Public  Information  Reference  Unit. 
EPA  Headquarters,  Room  2922,  Wa¬ 
terside  Mall,  401  M  Street  SW..  Wash¬ 
ington.  D.C.  20460,  between  8  a.m.  and 
4:30  p.m.  business  days. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Michael  B.  Cook,  Chief,  Facility 
Requirements  Branch  (WH-547), 
Environmental  Protection  Agency, 


401  M  Street  SW.,  Washington,  D.C. 

20460,  telephone  202-426-9404. 

SUPPLEMENTAL  INFORMATION: 
The  Clean  Water  Act  of  1977,  enacted 
on  December  27,  1977,  made  substan¬ 
tial  changes  to  the  Federal  Water  Pol¬ 
lution  Control  Act  as  amended 
(FWPCA),  and  to  the  program  of 
grants  for  construction  of  wastewater 
treatment  works  contained  in  Title  II 
of  that  Act.  As  required  by  statutory 
deadline,  EPA  has  previously  pub¬ 
lished  two  short  amendments  to  the 
construction  grants  program  regula¬ 
tions.  On  January  10,  1978  (43  FR 
1597),  fiscal  year  1978-1981  authoriza¬ 
tions  were  allotted.  On  February  23, 
1978  (43  FR  7426)  the  reimbursement 
grant  regulations  (Subpart  D)  were  re¬ 
vised  to  include  extended  'eligibility 
dates.  These  regulations  are  being 
published  as  interim  final  at  this  time 
so  that  the  construction  grants  pro¬ 
gram  can  continue  to  operate  with 
guidance  as  to  the  provisions  that 
were  effective  upon  enactment.  In  this 
same  issue  of  the  Federal  Register  we 
are  also  publishing  interim  final  regu¬ 
lations  governing  State  management 
assistance  grants  and  proposed  regula¬ 
tions  on  provisions  that  are  either  ef¬ 
fective  for  fiscal  year  1&79,  or  are 
useful  but  not  necessary  to  keep  the 
program  moving.  Extensive  public 
input  was  obtained  in  the  development 
of  all  of  these  regulations.  It  is  de¬ 
scribed  in  the  preamble  to  the  pro¬ 
posed  regulations. 

Discussion  of  the  regulatory  changes 
being  made  by  these  amendments  is 
grouped  by  subject  matter.  Following 
the  discussion  of  each  subject  area, 
the  preamble  identifies  those  sections 
in  the  regulatory  changes  which  are 
related  to  the  subject  area. 

State  Priority 

Section  20  and  40  of  the  1977  Act 
modified  the  policy  and  procedures  ap¬ 
plicable  to  State  project  priority  plan¬ 
ning  and  clarified  the  intent  of  Con¬ 
gress  regarding  the  roles  and  responsi¬ 
bilities  of  the  States  in  preparation  of 
priority  lists.  These  new  provisions  of 
the  Act  require  several  modifications 
to  the  procedures  used  by  the  States 
in  managing  tneir  priority  lists.  Estab¬ 
lished  priority  rating  and  ranking  cri¬ 
teria  that  are  consistent  with  current¬ 
ly  applicable  guidance  and  regulations 
need  not  be  changed. 

The  1977  Act  gives  the  States  exclu¬ 
sive  authority  to  rank  categories  of 
projects.  The  categories  specified  in 
the  1977  Act  are  those  used  in  the 
survey  of  the  cost  of  needed  publicly 
owned  treatment  works  (the  needs 
survey),  and  have  been  defined  in 
detail  in  previously  published  guid¬ 
ance  for  the  survey.  The  interim  regu¬ 
lations  have  been  written  so  that  no 
State  is  required  to  assign  a  differen¬ 
tial  ranking  to  categories  of  projects, 
but  it  may  do  so  on  an  optional  basis. 


States  are  expected  to  continue  to 
use  priority  criteria  based  on  the  se¬ 
verity  of  the  pollution  problem,  the 
existing  population  affected,  and 
other  related  factors  necessary  to 
meet  statutory  requirements.  All  pro¬ 
jects  on  the  priority  list,  including 
those  benefiting  from  the  set  aside 
provision,  must  be  rated  according  to 
the  priority  criteria  and  subject  to  the 
management  procedures  contained  in 
the  approved  State  priority  system. 
States  must  take  into  account,  when 
preparing  their  priority  list,  the  work 
completed  by  designated  State  and 
areawide  agencies  responsible  for 
water  quality  management. 

The  legislative  history  of  the  1977 
Act  indicates  that  State  priority  list 
planning  and  management  must  be 
closely  linked  to  meeting  unfilled 
treatment  needs  before  other  eligible 
treatment  works  may  be  funded.  The 
Act  specifically  requires,  with  one  ex¬ 
ception,  that  only  projects  resulting  in 
compliance  with  the  enforceable  re¬ 
quirements  of  the  Act  may  be  included 
on  the  State's  priority  list.  Projects  on 
the  State  list  which  do  not  meet  this 
requirement  are  to  be  removed  and  al¬ 
ternate  projects  which  do  meet  the  re¬ 
quirements  added  to  use  available 
funds. 

Enforceable  requirements.  The  en¬ 
forceable  requirements  of  the  Act,  as 
defined  in  this  interim  regulation,  are 
limitations  or  conditions  of  a  402  or 
404  permit  which,  if  violated,  could 
result  in  a  civil  or  criminal  action 
under  section  309  of  the  Act.  Where  a 
permit  has  not  been  issued,  the  term 
includes  any  requirement  that  in  the 
judgment  of  the  Regional  Administra¬ 
tor  would  be  included  in  the  permit 
when  issued.  Where  a  permit  is  not  ap¬ 
plicable  the  term  shall  include  any  re¬ 
quirement  which  the  Regional  Admin¬ 
istrator  determines  is  necessary  to 
meet  applicable  criteria  for  best  prac¬ 
ticable  waste  treatment  technology 
(BPWTT). 

This  definition  covers  municipal  pol¬ 
lution  of  surface  water  and  ground- 
water.  Permits  issued  under  section 
402  of  the  Act  incorporate  surface  dis¬ 
charge  requirements  imposed  by  sec¬ 
tions  301  and  405.  Section  301,  in  turn, 
requires  BPWTT  or  any  more  strin¬ 
gent  level  of  treatment  determined  in 
the  water  quality  management  plan¬ 
ning  process  (authorized  under  sec¬ 
tions  208  and  303)  to  be  necessary  to 
meet  water  quality  standards.  It  also 
requires  any  more  stringent  level  of 
treatment  found  to  be  necessary  to 
meet  State  laws  or  regulations  (under 
authority  preserved  by  section  510). 

BPWTT  contains  criteria  which 
must  be  met  by  grant  funded  projects 
involving  land  application  techniques, 
land  utilization  practices  and  alterna¬ 
tives  involving  reuse  and  recycling. 
These  criteria,  designed  to  protect 
groundwater  from  pollution  by  mu- 
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nicip&l  treatment  facilities,  are  analo¬ 
gous  to  effluent  limitations  and  condi¬ 
tions  in  permits  designed  to  protect 
surface  waters. 

Two  major  alternatives  were  consid¬ 
ered  in  defining  the  “enforceable  re¬ 
quirements”  provision.  One  option 
would  simply  list  the  sections  of  the 
FWPCA  mentioned  in  the  legislative 
history  of  the  1977  Act  as  containing 
enforceable  requirements.  A  simple 
listing  of  these  sections  (201,  208,  301, 
309,  402,  and  405),  however,  provides 
almost  no  assistance  with  interpreting 
the  term  “enforceable  requirements.” 
Numerous  comments  received  when 
these  regulations  were  being  drafted 
indicated  that  a  more  detailed  defini¬ 
tion  was  essential  to  expeditious  and 
consistent  national  administration  of 
the  grants  program. 

A  second  option  considered  would 
have  defined  “enforceable  require¬ 
ments”  in  a  manner  similar  to  that  in 
this  interim  regulation,  but  without 
the  reference  to  the  criteria  for 
BPWTT  where  no  permit  is  applicable. 
The  practical  effect  of  this  shortened 
version  would  be  to  exclude  from  up¬ 
grading  or  replacement  all  treatment 
systems  which  are  contaminating 
groundwater  but  are  not  required  to 
obtain  a  permit  because  they  have  no 
discharge  to  surface  waters.  Such  sys¬ 
tems  include  existing  land  treatment 
projects,  wrastewater  reuse  and  recy¬ 
cling  projects  and  on-site  residential 
treatment  facilities  with  subsurface  ef¬ 
fluent  disposal.  Congress  clearly  in¬ 
tended  that  construction  grant  funds 
should  be  available  when  these  types 
of  facilities  are  contaminating  ground- 
abater  and  the  problem  cannot  be  cor¬ 
rected  through  improved  operation 
and  maintenance  and  minor  improve¬ 
ments  to  the  physical  plants.  Inclusion 
of  BPWTT  as  an  enforceable  require¬ 
ment  will  satisfy  this  intent. 

New  set  aside  for  pipe-related  pro¬ 
jects.  One  exception  to  the  require¬ 
ment  that  all  projects  on  the  priority 
list  must  meet  the  enforceable  require¬ 
ments  is  provided  in  the  Act.  This  ex¬ 
ception  is  for  projects  involving  major 
sewer  rehabilitation,  interceptor 
sewers,  collector  sewers,  and  correc¬ 
tion  of  combined  sewer  overflows. 
States  may,  at  their  option,  include  on 
the  fundable  portion  of  their  list  fa¬ 
cilities  in  these  categories  with  a  com¬ 
bined  estimated  EPA  share  of  as  much 
as  25  percent  of  the  available  allot¬ 
ment.  Facilities  in  these  categories 
which  would  use  funds  beyond  the  25 
percent  level  may  be  included  on  the 
list  only  where  they  are  essential  to 
meet  enforceable  requirements  of  the 
Act. 

New  set  asides  on  priority  list.  The 
Act  contains  a  number  of  new  provi¬ 
sions  that  require  States  to  set  aside 
funds  for  specific  purposes.  Included 
In  these  set  asides  is  a  reserve  for  al¬ 
ternatives  to  conventional  treatment 


for  communities  with  populations  of 
3,500  or  less,  or  the  sparsely  populated 
areas  of  larger  communities.  Rural 
States  must  set  aside  4  percent  of 
their  allotment  for  such  projects. 
Other  States  have  the  option  of  set¬ 
ting  aside  no  more  than  4  percent  of 
their  allotments  for  this  purpose.  In 
addition,  2  percent  of  the  allotment 
for  fiscal  year  1979  and  fiscal  year 
1980  and  3  percent  of  the  allotment 
for  fiscal  year  1981  must  be  used  only 
for  grant  increases  for  innovative  and 
alternative  treatment  processes.  At 
least  one-half  of  1  percent  of  the  allot¬ 
ment  (part  of  the  2  percent)  must  be 
used  for  grant  increases  for  innovative 
technology  during  these  years. 

Nothing  in  this  regulation  is  to 
affect  existing  administrative  policy 
for  the  establishment  of  a  separate 
funding  strategy  for  small  communi¬ 
ties  where  a  State  chooses  to  set  aside 
a  reasonable  percentage  of  its  funds 
for  the  projects  of  such  small  commu¬ 
nities. 

Five-year  priority  list  The  interim 
regulations  for  State  priority  list  man¬ 
agement  require  a  5-year  priority  list 
to  ensure  that  projects  are  planned 
and  managed  in  accordance  with  an 
overall  multiple  year  operating  strate¬ 
gy.  In  preparing  the  priority  list,  con¬ 
sideration  must  be  given  to  the  priori¬ 
tized  inventory  of  all  needed  publicly 
owned  treatment  works  within  a  State. 
The  most  recent  needs  survey  should 
be  used  for  this  purpose.  Sufficient  in¬ 
formation,  including  cost  data,  is  read¬ 
ily  available  from  this  survey  allowing 
the  development  of  a  long-term  prior¬ 
ity  list  without  undue  additional  effort 
on  the  part  of  the  State. 

Priority  list  management.  Priority 
list  management  procedures  have  been 
clarified  in  the  new  regulation  to 
assure  that  EPA.  the  States  and  mu¬ 
nicipalities  each  know  which  projects 
will  be  funded  with  available  monies 
during  the  current  year,  and  which 
projects  may  expect  funding  during 
subsequent  years.  In  addition,  the  new 
procedures  require  documentation  and 
notification  to  interested  parties  of 
any  changes  to  the  funding  plans.  The 
fundable  portion  of  the  priority  list 
has  been  defined  to  include  only  pro¬ 
jects  planned  for  funding  with  avail¬ 
able  funds  during  the  first  year  of  the 
5-year  period.  Procedures  are  estab¬ 
lished  to  allow  a  project  on  the  funda¬ 
ble  portion  of  the  priority  list  to  be  by¬ 
passed  when  the  State  documents  and 
notifies  the  grant  applicant  that  it 
cannot  be  ready  for  award  during  the 
current  year.  Projects  that  are  ranked 
highest  on  the  extended  portion  of  the 
priority  list  will  be  moved  to  replace 
the  project  which  is  not  ready  to  pro¬ 
ceed.  In  most  cases,  the  project  bypass 
procedure  is  not  expected  to  constitute 
a  significant  revision  to  the  priority 
list,  and  additional  public  participa¬ 
tion  should  not  be  required. 


An  alternative  to  the  bypass  proce¬ 
dure  was  carefully  considered  but 
eventually  rejected.  This  alternative 
would  allow  a  State  to  include  on  the 
fundable  portion  all  projects  that 
could  conceivably  be  ready  for  award 
during  the  funding  year  without 
regard  to  the  limits  of  available  allot¬ 
ments.  Bypass  procedures  would  be 
unnecessary,  as  all  potential  projects 
would  be  included  on  the  fundable 
portion  of  the  list.  This  approach  was 
rejected  because  it  would  potentially 
allow  high  priority  projects  to  go  un¬ 
funded  even  though  ready  to  proceed 
during  the  funding  year  in  favor  of 
lower  priority  projects.  It  also  would 
create  a  great  deal  of  uncertainty 
about  which  projects  would  be  ap¬ 
proved  during  the  funding  year  and 
which  would  not. 

There  are  other  priority  list  manage¬ 
ment  procedures  required  by  the  new 
regulations,  most  based  on  existing 
policy  and  guidance.  The  regulations 
require  some  increase  to  the  project 
information  included  on  the  priority 
list  and  an  improvement  to  the  public 
participation  process.  Supplemental 
guidance  will  be  issued  to  further 
define  these  requirements  and  provide 
the  phasing  necessary  to  avoid  disrup¬ 
tion  of  State  operations. 

Regulatory  changes  related  to  State 
priority  planning  and  management  are 
limited  to  the  revision  to  §35.915. 
Other  changes  pertaining  to  priority 
systems  are  required  in  Subpart  B  of 
Part  35  (§§35.551  et  seq.).  The  March 
3  draft  of  these  construction  grant 
regulations  included  (as  an  addendum 
to  section  3)  a  draft  of  these  proposed 
changes.  Such  draft  will  be  furnished 
upon  request  to  Mr.  Michael  Cook  (ad¬ 
dress  above).  These  changes  to  the  sec¬ 
tion  106  program  regulation  will  be 
made  in  the  future.  To  the  extent  that 
existing  106  regulations  are  contradic¬ 
tory  to  these  interim  construction 
grant  regulations,  the  interim  con¬ 
struction  grant  regulations  will  be  con¬ 
trolling. 

Grant  Eligible  Categories 

On  June  21,  1977,  the  Agency  Issued 
program  requirements  memorandum 
77-8  concerning  the  review  of  pending 
new  collector  sewer  projects.  The 
policy  defined  in  detail,  and  requires 
rigorous  implementation  of  existing 
Agency  guidance  on  eligibility  and 
cost-effectiveness  of  collector  sewer 
projects.  It  was  intended  to  ensure 
that  the  limited  construction  grant 
funds  available  are  obligated  for  col¬ 
lector  projects  only  when  needed  to 
correct  a  problem  of  public  health  or 
ground  or  surface  water  pollution. 
Specifically,  that  policy  restricted 
grant  eligibility  of  collector  sewers  to 
those  areas  with  population  densities 
of  at  least  1.7  persons  per  acre  (one 
household  for  every  2  acres)  on  Octo¬ 
ber  18,  1972.  Population  density  of 
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those  areas  was  to  be  evaluated  on  a 
block  by-block  basis  or,  where  typical 
city  blocks  do  not  exist,  by  areas  of  5 
acres  or  less. 

Section  36  of  the  1977  Act  amends 
section  211  of  FWPCA  to  preclude  use 
of  the  population  density  criterion  in 
PRM  77-8  as  a  test  of  grant  eligibility 
for  collector  sewer  projects  but  per¬ 
mits  use  of  the  criterion  for  evaluating 
alternatives.  The  Agency  revised  the 
policy  of  PRM  77-8  accordingly  and 
issued,  on  March  3,  1978,  new  PRM 
78-9  which  supersedes  PRM  77-8. 
PRM  78-9  was  published  in  the  Feder¬ 
al  Register  on  April  7,  1978  (43  FR 
14722).  The  new  PRM  retains  the  one 
household  per  2  acre  criterion  only  for 
identifying  less  closely  populated 
areas  where  individual  or  other  small 
wastewater  treatment  systems  are 
likely  to  be  more  cost-effective  than 
collector  sewers  and  thus  must  be  eval¬ 
uated  in  detail  if  collector  sewers  are 
proposed  for  such  areas.  The  Agency 
believes  that  use  of  the  population 
density  criterion  in  this  manner  will 
assist  with  and  simplify  the  cost-effec¬ 
tiveness  analysis  for  collector  sewer 
projects. 

The  previous  construction  grant  reg¬ 
ulations  (§  35.925-13)  require  that,  as  a 
basis  for  eligibility,  new  collector 
sewer  projects  serve  a  community  in 
existence  on  October  18,  1972,  and 
define  a  community  as  including  any 
area  with  substantial  human  habita¬ 
tion  on  October  18,  1972.  Changes 
made  by  these  interim  regulations, 
consistent  with  PRM  78-9,  would  in¬ 
clude  a  block-by-block  evaluation  to 
identify  areas  with  substantial  human 
habitation  on  October  18,  1972.  As  fur¬ 
ther  requirements,  the  proposed  col¬ 
lection  system  must  be  cost-effective 
and  the  population  density  of  the  area 
to  be  served  must  be  considered  in  de¬ 
termining  the  cost-effectiveness  of  the 
project.  In  addition,  the  proposed  col¬ 
lection  system  must  conform  with  ap¬ 
proved  208  plans,  environmental  laws 
pursuant  to  §35.925-14,  Executive 
Order  on  Wetlands  and  Floodplains 
and  Agency  policy  on  wetlands  and 
prime  agricultural  lands. 

Section  36  of  the  1977  Act  further 
amended  section  211  of  the  FWPCA  to 
prohibit  the  use  of  authorized  con¬ 
struction  grant  funds  for  control  of 
pollutants  from  separate  storm  sewers. 

Regulatory  changes  relating  to  grant 
eligible  categories  have  been  made  in 
§§  35.905-23,  35.925-13,  and  35.925-21. 

Land  Eligibility 

Section  37  of  the  1977  Act  amends 
the  definition  of  “treatment  works” 
under  section  212(2)(A)  of  the  FWPCA 
to  include  as  eligible,  under  site  acqui¬ 
sition  of  land  that  will  be  an  integral 
part  of  the  treatment  process,  the  land 
used  for  the  storage  of  treated 
wastewater  in  land  treatment  systems 
prior  to  land  application.  EPA  has  in¬ 


terpreted  this  provision  to  permit  ac¬ 
quisition  of  land  for  composting  sludge 
since  such  composting  can  be  part  of  a 
treatment  process.  In  order  to  imple¬ 
ment  this  amendment,  §  35.905-23  has 
been  revised  to  include  in  the  defini¬ 
tion  of  “treatment  works”  the  land 
used  for  composting  of  sludge  and  for 
the  temporary  storage  of  treated 
wastewater  in  land  treatment  systems. 
Section  35.940-3  has  also  been  revised 
to  include,  among  costs  allowable  if 
approved  by  the  Regional  Administra¬ 
tor.  the  land  used  for  composting  of 
sludges  and  for  the  temporary  storage 
of  treated  wastewater  in  land  treat¬ 
ment  systems  prior  to  land  applica¬ 
tion. 

Construction  grant  regulations  pro¬ 
mulgated  on  February  23,  1973,  and 
February  11,  1974,  are  applicable  to 
construction  grants  awarded  between 
October  18,  1972,  and  December  27. 
1977.  The  revised  definition  of  treat¬ 
ment  works  made  pursuant  to  the  1977 
Act  are  applicable  to  all  projects  for 
which  Agency  approval  of  Step  1  fa¬ 
cilities  plans  had  not  been  given 
before  December  27,  1977. 

Changes  to  the  regulations  imple¬ 
menting  this  amendment  are  made  in 
§§  35.905-23  and  35.940-3. 

Individual  Systems 

Section  14  of  the  1977  Act  authorizes 
grants  for  privately  owned  treatment 
works  serving  one  or  more  principal 
residences  or  small  commercial  estab¬ 
lishments  constructed  prior  to  the  in¬ 
habited  on  or  before  December  27, 
1977,  to  abate  an  existing  water  pollu¬ 
tion  or  public  health  problem.  A 
public  body  (municipality)  must  apply 
on  behalf  of  a  number  of  such  units 
and  certify  that  public  ownership  of 
such  works  is  not  feasible.  The  public 
body  must  certify  that  the  treatment 
works  will  be  properly  maintained  and 
operated.  User  charges  are  required 
for  cost  of  operation  and  maintenance. 
Commercial  users  must  pay  back  the 
Federal  share  of  the  cost  of  construc¬ 
tion  with  no  moratorium  during  the 
industrial  cost  recovery  study,  and  the 
25,000  gallons  per  day  exemption  does 
not  apply.  (See  discussion  of  industrial 
cost  recovery  below.)  We  have  decided 
that  non-profit  and  non-governmental 
institutional  entities.  such  as 
churches,  schools,  hospitals,  and  chari¬ 
table  organizations,  for  purposes  of 
this  special  authority  generally  should 
be  treated  the  same  as  small  commer¬ 
cial  establishments.  The  alternative 
selected  must  be  cost-effective. 

This  section  is  intended  to  be  uti¬ 
lized  to  construct  alternative  or  uncon¬ 
ventional  treatment  works  for  individ¬ 
ual  residences  or  clusters  of  resi¬ 
dences.  Alternatives  include,  but  are 
not  limited  to,  septic  tanks  and  subsur¬ 
face  disposal  systems,  other  on-site 
systems  including  dual  systems,  small 
systems  serving  clusters  of  households 


or  commercial  users,  and  pressure  and 
vacuum  sewers.  Though  small  public¬ 
ly-owned  systems  for  one  or  more 
homes  or  small  commercial  establish¬ 
ments  are  not  covered  under  §  35.918, 
they  are  covered  under  regulations 
governing  grants  for  publicly-owned 
treatment  works  and  are  grant  eligi¬ 
ble.  Additional  guidance  will  be  issued 
on  the  conditions  under  which  small 
publicly-owned  systems  may  be 
funded.  As  alternative  systems,  these 
individual  systems  are  eligible  for  the 
four  percent  set  aside.  Both  publicly- 
owned  and  privately  owned  individual 
systems,  as  alternatives  to  convention¬ 
al  technology,  are  eligible  for  an  addi¬ 
tional  10  percent  of  the  eligible  costs 
for  those  projects  where  funds  are 
available  from  the  set  aside  for  inno¬ 
vative  and  alternative  technology. 
However,  privately-owned  individual 
systems  are  not  eligible  for  the  115 
percent  cost  preference  for  alternative 
and  innovative  processes  and  tech¬ 
niques  in  the  cost-effectiveness  analy¬ 
sis. 

Acquisition  of  land  for  individual 
systems  is  not  grant  eligible  because 
there  is  no  indication  in  the  law  or  leg¬ 
islative  history  that  Congress  intended 
the  limited  funds  available  to  be  ex¬ 
pended  for  what  clearly  would  be  a 
windfall  to  private  landowners.  Con¬ 
struction  of  individual  systems  may 
supplement  other  types  of  wastewater 
treatment  works,  conventional  and  un¬ 
conventional,  in  the  same  planning 
area  as  determined  to  be  cost-effective. 

A  major  issue  arising  in  the  course 
of  preparing  these  regulations  is  to 
what  extent  monitoring  should  be  re¬ 
quired  to  ensure  groundwater  supplies 
have  not  been  contaminated  by  indi¬ 
vidual  systems  built  with  construction 
grants.  Because  individual  systems  will 
often  be  widely  scattered  and  in 
remote  areas,  monitoring  difficulties 
and  costs  could  be  of  large  magnitude. 
The  periodic  sampling  of  potable 
water  wells,  selected  to  represent  the 
planning  area,  is  deemed  to  be  a  mini¬ 
mum  requirement.  Large  concentra¬ 
tions  of  individual  systems  which  have 
soil  absorption  beds  will  require  addi¬ 
tional  monitoring  from  existing  or  test 
wells,  depending  on  the  geology  of  the 
area  and  the  location  of  those  aquifers 
which  are,  or  are  likely  to  become, 
drinking  water  sources. 

The  monitoring  program  should  be 
planned  as  part  of  the  facility  plan. 
Criteria  for  best  practicable  waste 
treatment  technology  published  by 
EPA  under  §  304(d)(2)  of  the  Act,  shall 
be  met  for  all  individual  systems. 
These  discharges  shall  also  comply 
with  State  and  local  requirements  for 
control  and  abatement  of  groundwater 
pollution. 

Other  important  issues  which  have 
arisen  follow: 

1.  Are  full  construction  costs,  includ¬ 
ing  major  rehabilitation,  upgrading, 
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installing,  and  enlarging,  grant  eligi¬ 
ble? 

Yes.  These  functions  may  meet 
water  pollution  control  needs  in  the 
most  economical  and  effective  manner 
provided  the  work  is  properly  done 
and  adequate  operation  and  mainte¬ 
nance  procedures  are  arranged. 

2.  Should  this  special  authority  be 
used  to  construct  septic  tanks  serving 
single  residences  when  legislative  his¬ 
tory  contains  an  indication  that  this 
ordinarily  should  not  be  done? 

Several  statements  in  the  legislative 
history  of  the  1977  Act  lead  to  the 
conclusion  that  septic  tanks,  with  var¬ 
ious  further  treatment  and  disposal 
features,  are  to  be  considered  as  indi¬ 
vidual  systems.  The  optional  solution, 
not  to  make  them  grant  eligible,  would 
be  to  eliminate  from  Federal  funding 
one  of  the  most  frequently  used  and 
successful  devices.  “Septic  tanks" 
rarely  fail.  It  is  the  soil  absorption 
field  which  fails  if  not  properly  de¬ 
signed,  constructed,  maintained  and 
operated. 

Regulatory  changes  relating  to  indi¬ 
vidual  systems  are  found  in  §§  35.905- 
23,  35.917-l(b),  35.917-2(a),  35.918, 
35.918-2,  and  35.918-3. 

Combined  Grants  (Step  2+3) 

Under  new  provisions  added  to  sec¬ 
tion  203(a)  of  the  FWPCA  by  section 
18  of  the  1977  Act,  a  single  grant  may 
be  awarded  for  the  combined  Federal 
Share  of  the  cost  of  Step  2  (prepara¬ 
tion  of  plans  and  specifications)  and 
Step  3  (actual  construction)  for  com¬ 
munities  of  25,000  or  less  population  if 
the  total  estimated  Step  3  cost  of  the 
treatment  works  is  $2  million  or  less— 
$3  million  in  States  with  unusually 
high  construction  costs.  At  the  present 
time,  Alaska,  California,  Hawaii,  Illi¬ 
nois,  Minnesota  and  New  York  are  des¬ 
ignated  as  having  high  construction 
costs.  Based  upon  Needs  Survey  stan¬ 
dard  cost  curves,  costs  in  these  States 
were  determined  to  be  more  than  one 
standard  deviation  from  the  norm. 

Step  2  +  3  grants  were  awarded  by 
EPA  in  the  past,  but  in  1974  the  Gen¬ 
eral  Accounting  Office  ruled  that  they 
were  not  allowed  under  existing  stat¬ 
ute.  We  understand  the  intent  of  the 
Congress  in  allowing  this  new  proce¬ 
dure  is  to  accelerate  the  grant  process. 
By  providing  limited  relief  from  the 
Step  1-2-3  process  to  small  communi¬ 
ties,  the  paperwork  and  attendant 
delays  incurred  by  separate  grant  ap¬ 
plications  will  be  minimized.  Ultimate¬ 
ly,  the  completion  time  and  costs  for 
these  projects  should  be  greatly  re¬ 
duced.  It  is  necessary,  however,  to  bal¬ 
ance  the  intent  to  streamline  these 
smaller  projects  with  the  minimum 
control  necessary  to  assure  that  an  ac¬ 
ceptable  pollution  abatement  facility 
is  built.  Plans  and  specification  ap¬ 
proval  prior  to  advertising  for  bids  on 
Step  3  construction  is  necessary  for 
this  purpose. 


A  new  section  on  Step  2+3  grants 
has  been  added  at  §  35.909.  Other  sec¬ 
tions  affected  by  this  change  at 
§§  35.903(b),  35.920-3(d),  35.930-l(a)(4) 
and  deletion  of  (a)(5),  35.935-4,  and 
35.935-9. 

User  Charges 

Section  22  of  the  1977  Act  amended 
the  user  charge  requirements  in  sec¬ 
tion  204(b)  of  the  Federal  Water  Pol¬ 
lution  Control  Act.  This  amendment 
permits  grantees  to  use  dedicated  ad 
valorem  tax  systems  for  the  collection 
of  operation  and  maintenance  costs  if 
a  portion  of  the  grantee’s  ad  valorem 
taxes  was  dedicated  for  such  use  on 
December  27.  1977,  and  if  the  grant¬ 
ee’s  system  results  in  the  distribution 
of  operation  and  maintenance  costs 
proportionally  among  user  classes. 

In  implementing  this  amendment  in 
the  interim  regulations,  we  have  made 
the  following  changes  to  the  regula¬ 
tions  promulgated  on  February  11. 
1974. 

The  definition  of  user  charge  in 
§  35.905-26  has  been  revised  to  include 
as  a  user  charge  that  portion  of  the  ad 
valorem  taxes  paid  by  a  user  for  his 
share  of  the  cost  of  operation  and 
maintenance. 

A  new  series  of  sections  have  been 
added  in  §  35.929  which  describe  the 
requirements  for  acceptable  user 
charge  systems,  whether  based  on 
actual  use  or  ad  valorem  taxes.  (Simi¬ 
lar  requirements  in  the  previous  regu¬ 
lations  were  found  in  §35.935-13.) 
There  are  no  substantial  changes  to 
the  requirements  for  user  charge  sys¬ 
tems  based  on  actual  use. 

The  requirements  for  a  user  charge 
system  based  on  ad  valorem  taxes  in¬ 
clude  firm  criteria  for  evaluating  an  ad 
valorem  tax  system  to  determine  if  it 
meets  the  statutory  requirements  of 
being  “dedicated’’  on  December  27, 
1977. 

The  regulations  require,  in  accor¬ 
dance  wiih  the  statute,  that  operation 
and  maintenance  costs  be  distributed 
proportionally  among  the  classes  of 
users,  even  though  ad  valorem  taxes 
may  be  used  to  collect  the  charge 
w'ithin-the-residential  user  and  small 
non-res:dential  user  class.  Each 
member  of  the  industrial  and  large 
commercial  user  class  must  pay  its 
share  of  the  costs  of  opera’ ion  and 
maintenance  based  on  actual  use,  but 
ad  valorem  taxes  may  be  used  to  col¬ 
lect  all  or  part  of  these  user  charges 
based  on  actual  use. 

In  accordance  with  the  statute,  the 
regulations  require  that  each  user  be 
notified  at  least  annually  of  the  por¬ 
tion  of  the  ad  valorem  taxes  attribut¬ 
able  to  wastewater  treatment  sendees. 
The  regulations  apply  this  same  re¬ 
quirement  to  user  charge  systems 
based  on  actual  use.  A  grantee  which 
has  obtained  approval  of  a  user  charge 
system  based  on  actual  use  may  not 


now  substitute  a  system  based  on  ad 
valorem  taxes. 

The  grant  condition  requiring  gran¬ 
tee  development  of  a  user  charge 
system,  a  schedule  for  compliance 
with  the  condition,  and  sanctions  for 
noncompliance,  continue  to  be  found 
in  §35.935-13.  This  section  provides 
that  grants  awarded  under  the  previ¬ 
ously  promulgated  regulations  will 
continue  to  be  administered  under 
those  regulations  unless  the  grantee 
proceeds  to  develop  a  user  charge 
system  based  on  ad  valorem  taxes 
under  the  new  law  and  these  regula¬ 
tions.  Il  the  grantee  does  wish  to  do 
so,  he  must  demonstrate,  by  (insert  90 
days  after  the  effective  date)  that  his 
ad  valorem  tax  system  was  dedicated 
on  December  27,  1977.  If  it  was,  any 
payments  being  held  under  the  old 
regulations  will  be  released  (in  accor¬ 
dance  with  the  legislative  history  of 
this  provision),  but  he  must  complete 
his  user  charge  system  and  submit  it 
to  the  Regional  Administrator  in  time 
for  approval  before  July  1,  1979.  Fail¬ 
ure  to  comply  with  this  requirement 
will  result  in  cessation  of  all  payments 
under  the  grants,  possible  termination 
or  annulment  of  the  grant,  and  no  new 
grant  awards. 

For  grants  awarded  after  the  effec¬ 
tive  date  of  these  regulations,  grantees 
must  obtain  approval  of  their  user 
charge  systems  (whether  based  on 
actual  use  or  ad  valorem  taxes)  by 
June  30,  1979,  or  similar  sanctions  will 
apply.  After  that  date,  no  Step  3  grant 
will  be  awarded  unless  the  grantee’s 
user  charge  system  has  been  approved. 
Although  the  legislative  history 
speaks  to  one  year  after  enactment,  we 
have  determined  that  as  a  practical 
matter,  it  is  necessary  to  allow  about 
one  year  after  the  effective  date  of  the 
regulations.  The  June  30,  1979,  date 
also  coincides  with  the  end  of  the 
eighteen  month  moratorium  period 
for  the  payment  of  industrial  oast  re¬ 
covery. 

Regulation  sections  affected  by  the 
user  charge  amendments  are  §§  35.905- 
26,  35  929.  35.929-1,  35.929-2,  35.929-3, 

and  35.935  13. 

Industrial  Cost  Recovery 

Section  24  of  the  1977  Act  amends 
section  204(h)  of  the  FWPCA  to  au¬ 
thorize  the  Administrator  to  exempt 
from  th*1  industrial  cost  recovery  re¬ 
quirement  (ICR)  any  industrial  user 
which  discharges  the  equivalent  of 
25,000  gallons  per  day  or  less  of  do¬ 
mestic  sanitary  waste.  Section  24  per¬ 
mits  grantees  to  develop  ICR  systems 
on  a  system-wide,  rather  than  on  a 
project-by-project,  basis.  It  also  per¬ 
mits  a  portion  of  the  ICR  revenues  re¬ 
tained  by  the  grantee  to  be  used  for 
the  administration  of  the  ICR  system, 
and  maintains  the  current  authority 
to  establish  a  fund  for  future  expan¬ 
sion  or  reconstruction  of  the  grantee’s 
treatment  works. 


FEDERAL  REGISTER,  VOL  43,  NO.  SO— TUESDAY,  APRIL  25,  197S 


RULES  AND  REGULATIONS 


17701 


Section  75  of  the  1977  Act  directs 
the  Administrator  to  conduct  a  study 
of  the  ICR  requirement.  This  study  is 
not  addressed  in  these  regulations. 
However,  during  the  period  of  the 
study,  and  ending  eighteen  months 
after  enactment  of  the  statute  (June 
30,  1979),  EPA  may  not  enforce  the 
collection  of  industrial  cost  recovery 
payments.  This  is  known  as  the  “mor¬ 
atorium”  period.  At  the  end  of  the 
moratorium,  if  Congress  has  not  acted, 
the  requirement  to  make  payments  of 
industrial  cost  recovery  attributed  to 
this  period  will  come  back  into  force. 
Any  ICR  obligations  incurred  during 
the  moratorium  will  become  immedi¬ 
ately  due,  but  payment  of  these  obli¬ 
gations  may  be  paid  in  a  lump  sum 
within  one  year  or  spread  out  over  the 
remaining  industrial  cost  recovery 
period.  PRM  78-6  on  this  subject  was 
issued  February  17,  1978,  and  pub¬ 
lished  in  the  Federal  Register  on 
April  7,  1978  (43  FR  14722). 

This  section  implements  the  legisla¬ 
tive  history  of  section  24  of  this  Act 
which  indicates  that  grantees  must 
continue  to  develop  ICR  systems 
during  the  moratorium;  only  ICR  pay¬ 
ments  are  suspended. 

Section  14  of  the  1977  Act,  which  au¬ 
thorizes  funding  of  individual  systems 
(discussed  above),  requires  payment  by 
commercial  users  of  the  Federal  share 
of  construction  costs.  This  aspect  of 
the  individual  system  amendment  has 
been  included  in  the  ICR  regulations. 

In  implementing  these  amendments 
in  the  interim  regulations,  we  have 
made  the  following  changes  to  the  reg¬ 
ulations  promulgated  on  February  11. 
1974. 

The  definition  of  industrial  cost  re¬ 
covery  in  §  35.905-6  has  been  expanded 
by  adding  paragraph  (b)  to  include  re¬ 
covery  from  a  commercial  user  of  an 
individual  system. 

The  definition  of  industrial  user  has 
also  been  substantially  revised  to  in¬ 
clude  the  following:  (a)  a  user  which 
discharges  more  than  the  equivalent 
of  25,000  gallons  per  day  of  domestic 
sanitary  waste;  (b)  a  user  which  dis¬ 
charges  any  wastewater  containing 
toxic  pollutants  or  which  has  any 
other  adverse  effect  on  the  treatment 
works;  and  (c)  a  commercial  user  of  an 
individual  system. 

The  series  of  sections  in  §  35.928 
have  been  revised  where  necessary  to 
incorporate  requirements  of  the  1977 
Act  such  as  those  relating  to  system- 
wide  ICR,  payments  from  commercial 
users  of  individual  systems,  and  the 
moratorium.  The  interim  regulations 
do  not  provide  for  the  collection  of 
ICR  during  the  moratorium  from  in¬ 
dustrial  users,  although  grantees  may 
collect  industrial  cost  recovery  pay¬ 
ments  from  industrial  users  during  the 
moratorium  if  they  so  desire.  Neither 
the  moratorium  nor  the  25,000  gallon 
per  day  exemption  applies  to  commer¬ 


cial  users  of  individual  systems  as  de¬ 
fined  in  §  35.918(a)(3)  of  the  regula¬ 
tions. 

The  grant  condition  requiring  gran¬ 
tee  development  of  an  ICR  system,  a 
schedule  for  compliance  with  the  con¬ 
dition,  and  sanctions  for  noncompli¬ 
ance.  are  found  in  a  new  §35.935-15. 
The  schedule  closely  tracks  the  user 
charge  system  schedule  discussed 
above.  After  the  effective  date  of  these 
regulations,  payments  under  the  grant 
being  held  for  noncompliance  with  the 
ICR  requirements  will  be  released 
until  the  end  of  the  moratorium.  (This 
does  not  authorize  release  of  pay¬ 
ments  being  withheld  for  other  rea¬ 
sons  such  as  lack  of  an  approvable 
user  charge  system.)  After  June  30, 
1979,  no  Step  3  grant  will  be  awarded 
unless  the  grantee’s  ICR  system  has 
been  approved. 

Regulations  sections  affected  by  the 
industrial  cost  recovery  amendments 
are  §§  35.905-6,  35.905-8,  35.928, 

35.928-1,  35.928-2,  35.928-3,  35.928-4, 
and  35.935-15. 

Requirements  for  American 
Materials  (Buy  American) 

Section  39  of  the  1977  Act  amended 
the  FWPCA  by  adding  a  new  section 
215  which  provides  that  no  grant  (in¬ 
terpreted  to  mean  Step  3  grant)  for 
which  application  is  received  by  the 
Regional  Administrator  after  Febru¬ 
ary  1,  1978,  shall  be  made  unless  pref¬ 
erence  is  given  to  the  use  of  domestic 
construction  materials  in  the  construc¬ 
tion  of  the  wastewater  treatment 
works. 

Because  of  the  early  effective  date 
of  the  provision,  the  requirement  was 
implemented  initially  by  a  Program 
Requirements  Memorandum,  PRM  78- 
3.  which  was  published  in  the  Federal 
Register  on  April  7,  1978,  (43  FR 
14722).  Grants  awarded  prior  to  the 
publication  of  these  interim  regula¬ 
tions  were  specially  conditioned  to  in¬ 
clude  the  Buy  American  requirements. 
These  regulations  contain  similar  re¬ 
quirements  to  those  in  the  PRM. 

A  new  paragraph  (d)  is  being  added 
to  §  35.936-13  (Specifications)  which 
require  that  bidding  documents  and 
construction  contracts  for  affected 
projects  must  include  a  Buy  American 
provision  which  requires  use  of  domes¬ 
tic  construction  material  in  preference 
to  nondomestic  material.  (Definitions 
of  these  terms  are  provided.)  The  reg¬ 
ulations  also  establish  those  circum¬ 
stances  under  which  the  Agency  may 
waive  the  provision.  Domestic  con¬ 
struction  material  may  be  given  pref¬ 
erence  if  the  domestic  material  is 
priced  no  more  than  6  percent  higher 
than  the  bid  or  offered  price  of  for¬ 
eign  materials.  In  determining  wheth¬ 
er  to  waive  the  Buy  American  provi¬ 
sion,  the  Regional  Administrator  will 
generally  use  the  “protest”  procedures 
of  §  35.939. 


Appendix  C-2  of  Subpart  E  is  also 
amended  by  adding  a  new  clause 
which  implements  the  Buy  American 
provision  in  construction  contracts. 

Sections  of  the  regulations  affected 
by  this  amendment  are:  §§  35.936- 
13(d),  35.938-9(b)(5),  35.939(j)(6)(i), 

and  Appendix  C-2  Clause  17. 

Training  Grants 

Section  10  of  the  1977  Act  amends 
section  109(b)  of  the  FWPCA  to  in¬ 
crease  the  flexibility  in  the  expendi¬ 
ture  of  grant  funds  for  wastewater 
treatment  works  operation  and  main¬ 
tenance  training.  It  also  increases  the 
authorization  for  such  grants  from 
$250,000  to  $500,000.  Under  the  provi¬ 
sion,  the  Administrator  may  exempt 
such  grants  from  the  priority  list  re¬ 
quirement  of  section  204(a)(3)  of  the 
FWPCA.  If  the  Administrator  gives 
the  grants  a  blanket  exemption  from 
the  priority  requirements  of  section 
204(a)(3),  then  the  grant  funds  will  be 
removed  from  competition  with  the 
need  for  construction  grant  funds  and 
will  be  available  for  expenditure  with¬ 
out  delay. 

Changes  to  the  regulations  imple¬ 
menting  this  amendment  are  made  in 
§§  35.915(a),  35.920(e),  and  35.930-l(b). 

Cost-Effectiveness  Analysis 

Guidelines  and  Reserve  Capacity 

On  February  4,  1977,  the  Environ¬ 
mental  Protection  Agency  published 
in  the  Federal  Register  proposed 
guidelines  to  amend  and  supplement 
the  Cost-Effectiveness  Analysis  Guide¬ 
lines  (Appendix  A  to  40  CFR  Part  35 
Subpart  E).  That  proposed  revision 
was  intended  to  provide  for  cost-effec¬ 
tive  sizes  of  and  sufficient  reserve  ca¬ 
pacity  for  wastewater  treatment  works 
and,  at  the  same  time,  to  avoid  overde¬ 
sign.  Coverage  included  guidance  and 
alternative  procedures  for  forecasting 
growth  of  population,  for  estimating 
wastewater  flows,  for  determining 
cost-effective  construction  staging  pe¬ 
riods.  and  for  providing  extra  capacity 
beyond  that  determined  to  be  cost-ef¬ 
fective. 

Most  of  the  commenters  on  the  pro¬ 
posed  revision,  while  agreeing  in  prin¬ 
ciple  with  the  proposal,  raised  ques¬ 
tions  or  suggested  modifications  that 
convince  the  Agency  several  changes 
are  warranted.  Also,  additional  guid¬ 
ance  is  required  to  implement  section 
16  (Cost-Effectiveness)  and  section  21 
(Reserve  Capacity)  of  the  1977  Act. 

Section  16  of  the  1977  Act  encour¬ 
ages  the  use  of  innovative  and  alterna¬ 
tive  wastewater  treatment  technol¬ 
ogies  by  extending  grant  eligibility  to 
such  projects  if  the  life  cycle  cost  does 
not  exceed  that  of  the  most  cost-effec¬ 
tive  alternative  by  more  than  15  per¬ 
cent.  This  provision  raises  the  ques¬ 
tion  as  to  whether  the  15  percent  in¬ 
crease  should  apply  to  the  entire  cost 
of  the  treatment  facility  or  to  only  the 
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innovative  or  alternative  components 
of  the  facility.  The  Agency  has  consid¬ 
ered  three  options.  These  are: 

1.  Use  the  life  cycle  cost  of  the 
entire  proposed  waste  treatment 
system  as  a  base  for  calculating  the 
cost  difference: 

2.  Apply  the  fifteen  percent  increase 
to  innovative  and  alternative  compo¬ 
nents  (and  other  differing  portions)  as 
compared  with  corresponding  portions 
of  the  least  costly  non-innovative  al¬ 
ternative;  or 

3.  Use,  as  a  base,  the  entire  proposed 
waste  treatment  system  where  the 
system  primarily  (more  than  50  per¬ 
cent  of  its  cost)  involves  innovative  or 
alternative  technologies.  Should  inno¬ 
vative  or  alternative  components  com¬ 
prise  50  percent  or  less  of  the  system 
cost,  the  calculation  base  would  be 
that  for  Option  2. 

Option  3  has  been  selected  because 
it  would  preclude  funding  a  high-cost 
innovative  technology  process  involv¬ 
ing  only  a  small  portion  of  the  waste 
treatment  system.  Under  Option  1.  for 
example,  an  innovative  or  alternative 
technology  comprising  a  small  share 
(say  less  than  one-fifth)  of  the  total 
treatment  system  cost  could  be  grant 
eligible  even  though  twice  as  costly  as 
the  least  costly  technology.  Further, 
Option  3  would  simplify  the  cost  com¬ 
parison  through  consideration  of  the 
total  system  life  cycle  costs  where  the 
proposed  system  substantially  involves 
innovative  or  alternative  technologies. 

Section  21  requires  the  Agency,  in 
determining  the  amount  of  reserve  ca¬ 
pacity  eligible  for  a  grant,  to  take  into 
account  the  projected  population  pre¬ 
sented  in  a  facility  plan  and  deter¬ 
mined  on  the  basis  of  the  latest  infor¬ 
mation  available  from  the  United 
States  Department  of  Commerce  or 
from  the  States  as  EPA,  by  regulation, 
determines  appropriate.  This  provi¬ 
sion,  as  well  as  several  comments  indi¬ 
cating  that  some  States  and  208  agen¬ 
cies  have  already  completed  their  pop¬ 
ulation  projections,  raise  the  issue  of 
whether  the  approach  involving  disag¬ 
gregation  of  the  Department  of  Com¬ 
merce  population  projections  for  each 
State  as  proposed  or  February  4,  1977, 
should  be  retained.  The  Agency  be¬ 
lieves  this  approach  should  be  re¬ 
tained  because,  to  avoid  providing  ex¬ 
cessive  reserve  capacity,  forecasts  of 
population  and  economic  activities  for 
individual  small  areas  such  as  facility 
planning  areas  or  designated  208  areas 
should  be  reasonably  consistent  with 
State  and  national  projections.  At  the 
same  time,  reasonable  departures  from 
the  Department  of  Commerce  State 
projections  and  their  disaggregations 
to  designated  208  areawide  planning 
areas  should  be  allowed  where  the 
State  or  designated  208  agency  has  al¬ 
ready  prepared  projections.  The  pro¬ 
posed  guidelines  permit  use  of  State 
projections  already  prepared  by  the 


State  if  the  year  2000  State  projection 
does  not  exceed  that  of  the  Depart¬ 
ment  of  Commerce  projection  by  more 
than  5  percent.  The  Administrator 
may  approve  State  population  projec¬ 
tions  that  exceed  the  Department  of 
Commerce  projections  by  more  than  5 
percent  if  justified  by  the  State.  Prior 
to  the  Administrator's  approval  of 
such  a  departure,  the  Regional  Admin¬ 
istrator  must  solicit  public  comment 
and,  if  serious  issues  are  raised,  hold  a 
public  hearing.  Where  a  designated 
208  agency  has  already  prepared  a 
population  projection  for  its  area,  it 
may  be  used  if  the  year  2000  popula¬ 
tion  does  not  exceed  that  of  the  disag¬ 
gregation,  based  on  the  Department  of 
Commerce  projection,  by  more  than  10 
percent. 

Section  21  requires  the  Agency,  in 
approving  the  amount  of  reserve  ca¬ 
pacity  for  a  treatment  works,  to  take 
into  account  efforts  to  reduce  the  flow 
of  sewage  and  unnecessary  water  con¬ 
sumption.  Moreover,  several  comments 
on  the  guidelines  proposed  earlier  ask 
for  more  guidance  for  evaluation  of 
flow  reduction  (water  conservation) 
measures  and  their  implementation. 
This  raises  a  question  of  whether  flow 
reduction  measures  should  be  evaluat¬ 
ed  as  part  of  all  facility  plans.  The 
Agency  believes  that  cities  and  towns 
with  effective  on-going  flow  reduction 
piograms  or  with  relatively  low  aver¬ 
age  daily  dry  weather  flows  should  be 
exempt  from  requirements  for  evalu¬ 
ating  flow  reduction  measures  be¬ 
cause: 

1.  Little  could  be  gained  from  plan¬ 
ning  and  implementing  flow  reduction 
programs  in  these  cases,  and 

2.  Such  an  exemption  would  avoid 
for  small  communities  the  administra¬ 
tive  burden  of  planning  and  imple¬ 
menting  a  flow  reduction  program. 

The  guidelines  require  a  cost-effec¬ 
tiveness  evaluation  of  flow  reduction 
measures  such  as  plastic  toilet  dams 
and  low  flow  showerheads:  changes  in 
laws,  ordinances  or  plumbing  codes  re¬ 
quiring  installation  of  water  saving  de¬ 
vices  in  future  habitations;  and  water 
pricing  changes.  The  grantee  must  de¬ 
velop  a  recommended  flow  reduction 
program  featuring  a  public  informa¬ 
tion  program  plus  measures  for  which 
the  grantee  has  implementation  au¬ 
thority  or  can  obtain  cooperation  from 
an  entity  with  such  authority. 
Exempted  from  these  requirements 
are  those  communities  with  a  popula¬ 
tion  less  than  10,000  or  with  average 
daily  base  flows,  excluding  infiltra¬ 
tion/inflow  and  industrial  flows,  for 
treatment  works  design  of  less  than  70 
gallons  per  capita  per  day  or  with  on¬ 
going  flow  reduction  programs. 

The  Discount  (Interest)  Rate 

The  Agency  considered  raising  the 
discount  rate  for  evaluating  proposed 
wrastewater  treatment  w’orks  from  that 


used  by  the  Agency  (currently  6%  per¬ 
cent)  to  10  percent.  The  former  rate  is 
used  by  the  Water  Resources  Council 
(WRC)  for  evaluating  the  costs  and 
benefits  of  Water  Resources  Projects. 
EPA,  as  a  member  agency,  adopted 
this  rate  in  1973  when  it  published  the 
Cost-Effectiveness  Analysis  Guidelines 
(Appendix  A  of  Construction  Grant 
Regulations),  although  the  Construc¬ 
tion  Grants  Program  is  not  covered  by 
the  WRC  "Principles  and  Standards” 
for  evaluating  Water  Resource  Pro¬ 
jects.  The  latter  rate  (10  percent)  is 
cited  in  Office  of  Management  and 
Budget  (OMB)  circular  A-94  for  use  in 
agency  programs  not  covered  by  the 
WRC  "Principles  and  Standards.” 

The  10- percent  rate  is  believed  to  ap 
proximate  the  opportunity  cost  of  cap 
ital.  The  "Opportunity  Cost  of  Capital 
Concept”  has  the  most  theoretical  eco¬ 
nomic  justification  for  cost-effective¬ 
ness  analysis.  This  concept  suggests 
the  proper  discount  rate  to  use  for 
public  investment  projects  should  be 
based  on  the  rate  of  return  to  private 
sector  investment  (before  taxes  and 
adjusted  for  inflation).  This  is  because 
resources  used  for  public  investment 
have  alternative  uses  in  the  produc¬ 
tion  of  private  commodities  which  so¬ 
ciety  foregoes  for  the  sake  of  the 
public  investment. 

Use  of  the  10-percent  discount  rate 
would  help  produce  a  more  economi¬ 
cally  efficient  distribution  of  construc¬ 
tion  grant  funds.  The  expected  result 
is  that  the  optimal  (cost-effective) 
staging  period  (the  number  of  years 
for  which  the  treatment  plant  is  de¬ 
signed  to  handle  a  community’s 
growth  in  terms  of  sewerage  dis¬ 
charge)  will  decrease  from  about  10-20 
years  to  about  9-16  years.  These 
shorter  staging  periods  will  result  in 
slightly  smaller  treatment  works  and 
in  smaller  initial  treatment  expendi¬ 
tures  for  each  proposed  treatment 
system.  This  should  permit  a  greater 
number  of  treatment  systems  to  be 
funded. 

Raising  the  discount  rate  to  10  per¬ 
cent  would  have  the  effect  of  lowering 
the  total  present  worth  cost  of  facili¬ 
ties  with  high  operation  and  mainte¬ 
nance  costs  in  comparison  with  the 
total  present  worth  cost  of  capital  in¬ 
tensive  facilities  with  low  operation 
and  maintenance  costs  such  as  land 
treatment  and  energy  recovery  facili¬ 
ties.  This  would  largely  offset  the  15- 
percent  cost-effectiveness  preference 
given  to  such  measures  under  the  1977 
Act  and  these  guidelines. 

These  interim  guidelines  retain  the 
WRC  discount  rate  (currently  6%  per¬ 
cent).  However,  we  are  comparing  the 
effect  of  increasing  the  discount  rate 
to  10  percent  for  alternative  and  inno¬ 
vative  projects.  If  the  Agency  con¬ 
cludes  that  the  considered  increase  in 
the  discount  rate  does  not  counteract 
the  intent  to  encourage  innovative  and 


FEDERAL  REGISTER,  VOL  43,  NO.  80— TUESDAY,  APRIL  25,  1978 


RULES  AND  REGULATIONS 


17703 


alternative  technologies,  it  will  pro¬ 
pose  the  increase.  Interested  persons 
are  invited  to  comment  on  the  dis¬ 
count  rate  issue. 

Discussion  of  Major  Comments  on 
Proposed  Guidelines 

Most  of  the  commenters  urged  that 
the  calculation  of  grant  eligible  costs 
for  a  project  sized  above  the  cost-ef¬ 
fective  capacity  be  calculated  on  an 
‘'incremental”  rather  than  “propor¬ 
tional”  basis  because  eligible  costs 
under  the  latter  approach  would  be 
less  than  the  cost  of  the  most  cost-ef¬ 
fective  project.  The  proportional  basis 
proposed  earlier  requires  determina¬ 
tion  of  the  grant  eligible  cost  by  multi¬ 
plying  the  actual  costs  of  construction 
by  the  ratio  of  the  capacity  and  design 
flow  of  the  cost-effective  project  to 
the  capacity  and  design  flow  of  the 
proposed  project.  Under  the  incre¬ 
mental  approach,  the  construction 
costs  equivalent  to  those  of  the  most 
cost-effective  project  would  be  grant 
eligible.  The  Agency  agrees  that  the 
incremental  approach  is  more  equita¬ 
ble  and  should  be  adopted.  The  pro¬ 
posed  guidelines  allow  the  eligible  por¬ 
tion  of  the  cost  of  construction  of  a 
project  with  extra  capacity  to  be 
equivalent  to  the  estimated  construc¬ 
tion  costs  of  the  most  cost-effective 
project. 

Some  commenters  oppose  use  of  sub¬ 
stitute  cost-effectiveness  guidelines 
prepared  by  a  State  and  suggest  fur¬ 
ther  that  such  guidelines  could  com¬ 
pletely  undermine  those  proposed  by 
the  Agency.  The  Agency  disagrees,  but 
concedes  that  any  State  guidelines  on 
cost-effective  sizing  and  staging  of 
treatment  works  should  be  as  strin¬ 
gent  as  the  Agency  guidance.  Permit¬ 
ting  the  use  of  State  guidelines 
should,  in  some  cases,  lead  to  guidance 
better  fitted  to  the  varying  conditions 
present  in  the  State.  Accordingly,  the 
interim  guidelines  permit  the  use  of 
substitute  State  guidelines  provided 
that  ( 1 )  they  are  at  least  as  stingent  as 
the  Federal  guidelines,  and  (2)  a 
public  hearing  on  State  guidance  has 
been  held. 

Other  Comments 

The  Agency  has  prepared  a  report 
comprising  a  summary  of  all  com¬ 
ments  received,  the  issues  raised  by 
the  comments,  the  proposed  action  on 
each  issue  and  the  rationale  for  the 
action.  A  copy  of  the  report,  “Cost-Ef¬ 
fectiveness  Guidelines— Summary  of 
Comments  and  Issues,”  can  be  ob¬ 
tained  by  writing  to  Mr.  Michael  B. 
Cook,  Chief,  Facility  Requirements 
Branch  (WH  547),  Office  of  Water 
Program  Operations,  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  D.C.  20460. 

These  regulatory  changes  are  made 
in  Appendix  A  to  Subpart  E. 

Note.— The  Environmental  Protection 
Agency  has  determined  that  this  document 


does  not  contain  a  major  proposal  requiring 
preparation  of  an  Economic  Impact  Analy¬ 
sis  Statement  under  Executive  Order  11821 
and  OMB  Circular  A- 107 

Dated:  April  18,  1978. 

Douglas  M.  Costle, 
Administrator. 

40  CFR  Part  35  Subpart  E  is  amend¬ 
ed  as  follows: 

1.  By  revising  §  35.903(b)  to  read  as 
follows: 

§  35.903  Summary  of  construction  grants 
program. 

*  *  *  •  * 

(b)  The  Regional  Administrator  may 
award  grant  assistance  for  a  step  1, 
step  2,  or  step  3  project,  or,  as  autho¬ 
rized  by  §35.909,  for  a  project  involv¬ 
ing  a  combination  of  step  2  and  step  3 
(step  2 -t-3  grant).  For  a  step  1,  step  2, 
or  step  3  grant  award,  a  “project”  (see 
§  35.905-16)  may  consist  of  an  entire 
step  or  any  segment  (see  §35.905-24) 
of  construction  within  a  step.  In  the 
case  of  step  2+3  grant  awards,  a  pro¬ 
ject  must  consist  of  all  step  2  and  step 
3  work;  segmenting  is  not  permitted. 

•  •  •  •  * 

2.  By  revising  §35.905-6  to  read  as 
follows: 

§  35.905-6  industrial  cost  recovery. 

(a)  Recovery  by  the  grantee  from 
the  industrial  users  of  a  treatment 
works  of  the  grant  amount  allocable  to 
the  treatment  of  waste  from  such 
users  under  section  204(b)  of  the  Act 
and  this  subpart. 

(b)  Recovery  by  the  grantee  from 
the  commercial  users  of  an  individual 
system  of  the  grant  amount  allocable 
to  the  treatment  of  waste  from  such 
users  under  section  201(h)  of  the  Act 
and  this  subpart. 

3.  By  revising  §35.905-8  to  read  as 
follows: 

§35.905-8  Industrial  user. 

(a)  Any  nongovernmental  user  of 
publicly  owned  treatment  works  which 
discharges  more  than  25,000  gallons 
per  day  of  sanitary  waste,  or  a  volume 
of  process  waste,  or  combined  process 
and  sanitary  waste,  equivalent  to 
25,000  gallons  per  day  of  sanitary 
waste.  Sanitary  wastes  are  the  wastes 
discharged  from  the  average  residen¬ 
tial  user  in  the  grantee's  service  area. 
The  strength  of  the  average  residen¬ 
tial  waste  discharge  in  the  grantee’s 
service  area  shall  be  defined  by  the 
grantee  with  the  Regional  Administra¬ 
tor’s  approval  in  terms  of  biological 
oxygen  demand  (BOD)  and  suspended 
solids  (SS)  per  volume  of  flow,  as  a 
minimum,  and  those  concentrations 
should  be  applied  in  determining 
equivalent  volumes  of  process  waste  or 
combined  discharges  of  sanitary  and 
process  wastes; 


(b)  Any  nongovernmental  user  of  a 
publicly  owned  treatment  works  which 
discharges  wastewater  to  the  treat¬ 
ment  works  which  contains  toxic  pol¬ 
lutants  or  poisonous  solids,  liquids,  or 
gases  in  sufficient  quantity  either 
singly  or  by  interaction  with  other 
wastes,  to  injure  or  interfere  with  any 
sewage  treatment  process,  constitute  a 
hazard  to  humans  or  animals,  create  a 
public  nuisance,  or  create  any  hazard 
in  or  have  an  adverse  effect  on  the 
waters  receiving  any  discharge  from 
the  treatment  works; 

(c)  All  commercial  users  of  an  indi¬ 
vidual  system  constructed  with  grant 
assistance  under  section  201(h)  of  the 
Act  and  this  subpart.  (See 
§  35.918(a)(3).) 

4.  By  revising  §  35.905-23  to  read  as 
follows: 

§  35.905-23  Treatment  works. 

Any  devices  and  systems  used  in  the 
storage,  treatment,  recycling,  and  rec¬ 
lamation  of  municipal  sewage,  domes¬ 
tic  sewage,  or  industrial  wastes  of  a 
liquid  nature  to  implement  section  201 
of  the  Act,  or  necessary  to  recycle  or 
reuse  water  at  the  most  economical 
cost  over  the  useful  life  of  the  works 
including  intercepting  sewers,  outfall 
sewers,  sewage  collection  systems,  indi¬ 
vidual  systems,  pumping,  power,  and 
other  equipment  and  their  appurte¬ 
nances;  extensions,  improvement,  re¬ 
modeling.  additions,  and  alterations 
thereof;  elements  essential  to  provide 
a  reliable  recycled  supply  such  as 
standby  treatment  units  and  clear  well 
facilities;  and  any  works,  including  site 
acquisition  of  the  land  that  will  be  an 
integral  part  of  the  treatment  process, 
or  is  used  for  ultimate  disposal  of  resi¬ 
dues  resulting  from  such  treatment 
(including  land  for  composting  sludge, 
temporary  storage  of  such  compost 
and  land  used  for  the  storage  of  treat¬ 
ed  wastewater  in  land  treatment  sys¬ 
tems  prior  to  land  application);  or  any 
other  method  or  system  for  prevent¬ 
ing,  abating,  reducing,  storing,  treat¬ 
ing,  separating,  or  disposing  of  munici¬ 
pal  waste  or  industrial  waste,  includ¬ 
ing  waste  in  combined  storm  water 
and  sanitary  sewer  systems. 

5.  By  revising  §35.905-26  to  read  as 
follows: 

§  35.905-26  User  charge. 

A  charge  levied  on  users  of  a  treat¬ 
ment  works,  or  that  portion  of  the  ad 
valorem  taxes  paid  by  a  user,  for  the 
user’s  proportional  share  of  the  cost  of 
operation  and  maintenance  (including 
replacement)  of  such  works  under  sec¬ 
tions  204(b)(1)(A)  and  201(h)(2)  of  the 
Act  and  this  subpart. 

6.  By  adding  a  new  §  35.905-28  to 
read  as  follows: 

§  35.905-28  Enforceable  requirements  of 
the  Act. 

Those  conditions  or  limitations  of  a 
402  or  404  permit  which,  if  violated. 
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could  result  in  the  issuance  of  a  com¬ 
pliance  order  or  initiation  of  a  civil  or 
criminal  action  under  section  309  of 
the  Act.  Where  a  permit  has  not  been 
issued,  the  term  shall  include  any  re¬ 
quirement  which,  in  the  judgment  of 
the  Regional  Administrator,  would  be 
included  in  the  permit  when  issued. 
Where  no  permit  is  applicable,  the 
term  shall  include  any  requirement 
which  the  Regional  Administrator  de¬ 
termines  is  necessary  to  meet  applica¬ 
ble  criteria  for  best  practicable  waste 
treatment  technology  CBPWTT). 

7.  By  adding  a  new  §35.909  to  read 
as  follows: 

§  35.909  Step  2+3  grants. 

(a)  Authority.  The  Regional  Admin¬ 
istrator  may  award  a  step  2+3  grant 
for  the  combination  of  design  (step  2) 
and  construction  (step  3)  of  a 
wastewater  treatment  works  or  a  grant 
amendment  to  a  step  2  grant  to 
change  it  to  a  step  2+3  grant. 

(b)  Limitations.S.  Census  informa¬ 
tion  or  disaggregations  thereof);  and 

(2)  The  treatment  works  has  an  esti¬ 
mated  total  step  3  construction  cost  of 
$2,000,000  or  less,  as  determined  by 
the  Regional  Administrator  except 
that  for  any  State  that  has  been  found 
by  the  Assistant  Administrator  for 
Water  and  Hazardous  Materials  to 
have  unusally  high  costs  of  construc¬ 
tion.  the  Regional  Administrator  may 
make  step  2+3  awards  where  the  esti¬ 
mated  total  step  3  construction  costs 
of  such  treatment  works  does  not 
exceed  $3,000,000. 

(3)  The  subsequent  step  3  project  for 
an  amendment  to  a  step  2  project  is  in¬ 
cluded  in  the  fundable  range  of  the 
approved  project  priority  list  and  the 
project  meets  the  requirements  of  (1) 
and  (2)  above. 

(c)  Step  2+3  grants  are  subject  to  all 
requirements  of  this  subpart  that 
apply  to  separate  step  2  and  step  3 
grants  except  compliance  with 
§  35.920-3(c)  is  not  required  prior  to 
grant  award;  only  a  single  application 
is  to  be  submitted. 

(d)  Further  implementation  of  this 
authorization  is  contained  in  §  35.920- 
3(d)  (contents  of  application),  §  35.930- 
1(a)(4)  (types  of  projects)  and  §35.935 
(grant  conditions). 

8.  By  revising  §35.915  and  adding  a 
new'  §  35.915-1  to  read  as  follows: 

§  35.915  State  priority  system  and  project 
priority  list 

Construction  grants  will  be  awarded 
from  allotments  in  accordance  with 
the  State  priority  list,  as  derived  from 
the  approved  State  priority  system. 

(a)  State  priority  system.  The  State 
priority  system  describes  the  method¬ 
ology  used  to  rate  and  rank  projects 
that  are  considered  eligible  for  assis¬ 
tance.  It  also  sets  forth  the  adminis¬ 
trative,  management,  and  public  par¬ 
ticipation  procedures  required  to  de- 
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velop  and  revise  the  State  project  pri¬ 
ority  list.  A  public  hearing  shall  be 
held  prior  to  submission  of  the  prior¬ 
ity  system  (or  revision  thereto)  by  the 
State.  Prior  to  the  hearing,  fact  sheets 
describing  the  proposed  system  (in¬ 
cluding  rating  and  ranking  criteria) 
shall  be  distributed  to  the  public.  A 
summary  of  State  responses  to  public 
comment  and  to  any  'public  hearing 
testimony  shall  be  prepared  and  in¬ 
cluded  in  the  priority  system  submis¬ 
sion.  The  priority  system  and  revi¬ 
sions,  if  any,  must  be  submitted  with 
the  annual  State  program  under  Sub¬ 
part  B  of  this  part.  The  relationship 
between  the  State  priority  list  and  the 
water  quality  management  plans  shall 
be  set  forth  in  the  State  priority 
system,  in  accordance  with  regulations 
governing  water  quality  management 
planning.  The  Regional  Administrator 
shall  review  and  approve  the  State  pri¬ 
ority  system  for  procedural  complete¬ 
ness  and  ensure  that  it  is  designed  to 
obtain  compliance  with  the  enforce¬ 
able  requirements  of  the  Act  as  de¬ 
fined  in  §  35.905-28  of  this  part. 
Grants  for  training  facilities  under 
section  109(b)(1)  of  the  Act  and 
§  35.930-l(b)  may  be  exempted  from 
these  requirements  by  the  Regional 
Administrator. 

(1)  Project  rating  criteria,  (i)  In  de¬ 
veloping  project  rating  criteria  the 
State  shall  consider: 

(A)  The  severity  of  the  pollution 
problem; 

(B)  The  existing  population  affect¬ 
ed; 

(C)  The  need  for  preservation  of 
high  quality  waters;  and 

(D)  At  the  State’s  option,  the  specif¬ 
ic  category  of  need  that  is  addressed. 

(ii)  The  State  will  have  sole,  author¬ 
ity  to  determine  the  priority  for  each 
category  of  need.  Categories  are  mutu¬ 
ally  exclusive  classes  of  facilities  and 
shall  include: 

(A)  Category  I— Secondary  treat¬ 
ment; 

(B)  Category  II— More  stringent 
treatment; 

(C)  Category  IIIA— Infiltration/ 

inflow  correction; 

(D)  Category  IIIB— Sewer  system  re¬ 
placement  or  major  rehabilitation; 

(E)  Category  IVA— New  collectors 
and  appurtenances; 

(F)  Category  IVB— New  interceptors 
and  appurtenances;  and 

(G)  Category  V— Correction  of  com¬ 
bined  sewer  overflows. 

(iii)  Higher  priority  may  be  granted 
to  those  step  2  and  combined  step  2+3 
projects  utilizing  processes  and  tech¬ 
niques  meeting  the  innovative  and  al¬ 
ternative  guidelines  in  Appendix  E  of 
this  part. 

Civ)  Other  criteria,  consistent  with 
these,  may  be  considered  (including 
the  special  needs  of  small  and  rural 
communities);  however,  the  State 
shall  not  consider  any  economic  devel¬ 


opment  needs  of  the  project  area  rot 
related  to  pollution  abatement,  the 
geographical  region  within  the  State, 
or  future  population  growth  projec¬ 
tions. 

(2)  Criteria  assessment.  The  State 
shall  have  authority  to  determine  the 
relative  influence  of  the  rating  criteria 
used  for  assigning  project  priority. 
The  criteria  must  be  clearly  delineated 
in  the  approved  State  priority  system 
and  applied  consistently  to  all  pro¬ 
jects.  A  project  on  the  priority  list 
shall  generally  retain  its  priority 
rating  until  an  award  is  made. 

(b)  State  needs  inventory.  The  State 
shall  maintain  a  listing,  including 
costs  by  category,  of  all  needed  treat¬ 
ment  works.  The  most  recent  needs  in¬ 
ventory.  prepared  in  accordance  with 
section  516(b)(1)(B)  of  the  Act,  should 
be  used  for  this  purpose.  This  inven¬ 
tory  should  be  the  same  as  the  needs 
inventory  used  to  fulfill  similar  re¬ 
quirements  for  such  inventory  in  the 
State  water  quality  management  plan¬ 
ning  process.  The  facility  needs  in  the 
inventory  should  generally  be  ranked 
in  accordance  with  procedures  estab¬ 
lished  in  the  approved  State  priority, 
system.  The  State  project  priority  list 
shall  be  consistent  with  the  needs  in¬ 
ventory. 

(c)  State  project  priority  list.  The 
State  shall  prepare  and  submit  annu¬ 
ally  a  priority  listing  of  projects  for 
which  Federal  assistance  is  expected 
during  the  5-year  planning  period 
starting  at  the  beginning  of  the  next 
fiscal  year.  The  fundable  portion  of 
the  list  shall  include  those  projects 
planned  for  award  during  the  first 
year  of  the  5-year  period  (hereafter 
called  the  funding  year),  and  shall  not 
exceed  the  total  funds  expected  to  be 
available  during  the  year  less  all  appli¬ 
cable  reserves  provided  in  §39.915-1 
(a)  through  (d)  of  this  part.  The  ex¬ 
tended  portion  of  the  list  shall  include 
all  projects  outside  the  fundable  por¬ 
tion  that  may,  under  anticipated  allot¬ 
ment  levels,  receive  funding  during 
the  5-year  period.  The  Administrator 
shall  provide  annual  guidance  to  the 
States  outlining  the  funding  assump¬ 
tions  and  other  criteria  useful  in  de¬ 
veloping  the  5-year  priority  list.  The 
State  project  priority  list  (both  funda¬ 
ble  and  extended  portions)  shall  be 
submitted  anually  and  reviewed  by  the 
Regional  Adminstrator  as  part  of  the 
State  program  plan  under  Subpart  B 
of  this  part. 

(1)  Project  priority  list  development 
The  development  of  the  project  prior¬ 
ity  list  shall  be  consistent  with  the 
rating  criteria  established  in  the  ap¬ 
proved  priority  system.  In  addition  to 
other  criteria  previously  mentioned, 
w'hen  ranking  projects  for  the  funda¬ 
ble  portion  of  the  list.  States  must  also 
consider  the  treatment  works  and  step 
sequence;  the  allotment  deadline;  total 
funds  available;  and  other  manage- 
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ment  criteria  delineated  in  the  ap¬ 
proved  State  priority  system.  Priority 
list  development  under  this  section 
shall  give  full  consideration  to  the  in¬ 
formation  on  municipal  requirements 
contained  in  certified  State  and 
areawide  water  quality  management 
plans.  The  Regional  Administrator 
may  request  that  a  State  provide  justi¬ 
fication  for  the  rating  established  for 
specific  project(s). 

(2)  Project  priority  list  information. 
The  project  priority  list  (both  funda¬ 
ble  and  extended  portions)  shall  in¬ 
clude,  as  a  minimum,  the  information 
for  each  project  that  is  set  out  below. 
Specific  guidance  on  meeting  these  in¬ 
formation  requirements,  including 
phase-in  procedures  for  fiscal  year 
1979  priority  planning  process,  shall 
be  issued  by  the  Administrator. 

(i)  State  assigned  EPA  project 
number; 

(ii)  Legal  name  and  address  of  appli¬ 
cant; 

(iii)  Short  project  name  or  descrip¬ 
tion; 

(iv)  Priority  rating  and  rank  of  each 
project,  based  on  the  approved  prior¬ 
ity  system; 

(v)  Project  step  number  (step  1,  2,  3, 
or  (2  +  3)); 

(vi)  Relevant  needs  authority/facili¬ 
ty  number(s); 

(vii)  Parent  project  number  (i.e., 
EPA  project  number  for  predecessor 
project); 

(viii)  For  step  2,  3,  or  2  +  3  projects, 
indication  of  alternative  system  for 
small  community; 

(ix)  For  step  2.  3,  or  2  +  3  projects, 
that  portion  (if  any)  of  eligible*  cost  to 
apply  to  alternative  techniques; 

(x)  For  step  2,  3,  or  2  +  3  projects, 
that  portion  (if  any)  of  eligible  cost  to 
apply  to  innovative  processes; 

(xi)  Date  project  is  expected  to  be 
certified  by  State  to  EPA  for  funding; 

(xii)  For  step  3  or  2  +  3  projects,  the 
total  eligible  cost  subdivided  by  needs 
categories; 

(xiii)  Estimated  EPA  assistance  (not 
including  potential  grant  increase 
from  the  reserve  in  §  35.915-l(b));  and 

(xiv)  Enforceable  requirement  to  be 
satisfied  by  this  project,  including  (as 
appropriate)  the  relevant  NPDES 
number(s). 

(d)  Public  participation.  Prior  to 
annual  submission  of  the  State  project 
priority  list  to  the  Regional  Adminis¬ 
trator,  the  State  shall  ensure  that  ade¬ 
quate  public  participation  (including  a 
public  hearing)  has  taken  place  as  re¬ 
quired  by  Subpart  B  of  this  part.  Prior 
to  the  public  hearing,  the  State  shall 
circulate  information  concerning  the 
priority  list  which  includes  a  descrip¬ 
tion  of  each  proposed  project  and 
identification  of  the  relationship  be¬ 
tween  the  project  and  the  enforceable 
requirements  of  the  Act  that  it  will 
satisfy.  The  information  on  the  pro¬ 
posed  priority  list  under  paragraph 


(c)(2)  of  this  section  may  be  used  to 
fulfill  these  requirements.  This  public 
hearing  may  be  conducted  jointly  with 
any  regular  public  meeting  of  the 
State  agency,  provided  that  adequate 
and  timely  statewide  notice  of  the 
meeting  (including  publication  of  the 
proposed  priority  list)  is  given  and  at¬ 
tendees  at  the  meeting  are  afforded 
adequate  opportunity  to  express  their 
views  concerning  the  list.  A  public 
hearing  is  also  required  with  respect 
to  any  revision  to  the  priority  list  (in¬ 
cluding  project  bypass  and  the  dele¬ 
tion  or  addition  of  projects),  unless 
the  State  agency  and  the  Regional  Ad¬ 
ministrator  make  a  determination  that 
the  revision  is  not  significant.  The 
public  participation  policy  and  proce¬ 
dures  to  determine  the  significance  of 
any  proposed  revision  to  the  priority 
list  shall  be  delineated  in  the  approved 
State  priority  system.  Circulation  for 
public  comment  is  also  required  with 
respect  to  any  significant  revision  to 
the  priority  list. 

(e)  Submission  and  review  of  project 
priority  list.  The  State  shall  submit 
the  priority  list  as  part  of  the  annual 
State  program  plan  under  Subpart  B 
of  this  part.  A  summary  of  State 
agency  response  to  public  comment 
and  hearing  testimony  shall  be  pre¬ 
pared  and  submitted  with  the  priority 
list.  A  priority  list  will  not  be  consid¬ 
ered  final  by  the  Regional  Administra¬ 
tor  until  the  public  participation  re¬ 
quirements  are  met  and  all  informa¬ 
tion  required  for  each  project  has 
been  received.  The  Regional  Adminis¬ 
trator  will  review  the  final  priority  list 
within  thirty  days  to  ensure  compli¬ 
ance  with  the  approved  State  priority 
system.  No  project  may  be  funded 
until  this  review  is  complete. 

(f)  Rei'ision  of  the  project  priority 
list.  The  State  may  modify  the  project 
priority  list  at  any  time  during  the 
program  planning  cycle  in  accordance 
with  the  public  participation  require¬ 
ments  and  the  procedures  established 
in  the  approved  State  priority  system. 
Any  modification  (other  than  clerical) 
to  the  priority  list  must  be  clearly  do¬ 
cumented  and  promptly  reported  to 
the  Regional  Administrator.  As  a  mini¬ 
mum,  each  State’s  priority  list  man¬ 
agement  procedure  must  provide  for 
the  following  conditions: 

(1)  Project  bypass.  A  State  may 
bypass  a  project  on  the  fundable  por¬ 
tion  of  the  list  if  it  determines  that 
the  bypassed  project  will  not  be  ready 
to  proceed  during  the  funding  year. 
Projects  that  are  bypassed  shall  retain 
their  relative  priority  rating  for  con¬ 
sideration  in  the  future  year  allot¬ 
ments.  Projects  bypassed  will  be  re¬ 
placed  by  the  highest  ranked  priority 
projects  on  the  extended  portion  that 
are  ready  to  proceed  during  the  fund¬ 
ing  year. 

(2)  Additional  allotments.  Upon  re¬ 
ceipt  of  any  additional  allotment(s),  a 


State  may  move  projects  on  the  ex¬ 
tended  portion  of  the  priority  list  onto 
the  fundable  portion  without  further 
public  participation  if:  (i)  Additional 
projects  are  expected  to  be  ready  for 
funding  during  the  funding  year;  (ii) 
the  projects  on  the  extended  portion 
have  met  all  administrative  and  public 
participation  requirements  outlined  in 
the  approved  State  priority  system; 
and,  (iii)  the  projects  moved  into  the 
fundable  range  are  the  highest  prior¬ 
ity  projects  on  the  extended  portion 
ready  to  proceed.  If  sufficient  projects 
meeting  these  conditions  are  not  avail¬ 
able  on  the  extended  list,  then  the 
State  shall  follow  the  procedures  out¬ 
lined  in  paragraph  (e)  of  this  section 
to  add  projects  to  the  fundable  por¬ 
tion  of  the  priority  list. 

(3)  Project  removal.  A  State  may 
remove  a  project  from  the  priority  list 
only  if:  (i)  The  project  has  been  fully 
funded,  (ii)  the  project  is  no  longer  en¬ 
titled  to  funding  under  the  approved 
priority  system,  (iii)  the  Regional  Ad¬ 
ministrator  has  determined  that  the 
project  does  not  comply  with  the  en¬ 
forceable  requirements,  or  (iv)  the  pro¬ 
ject  is  otherwise  ineligible  under  the 
requirements  of  the  Act. 

(g)  Regional  Administrator  review 
for  compliance  with  enforceable  re¬ 
quirements  of  the  Act.  (1)  Except  as 
otherwise  provided  in  paragraph  (g)(2) 
of  this  section,  the  Regional  Adminis¬ 
trator  may  propose  the  removal  of  a 
specific  project  or  portion  thereof 
from  the  State  project  priority  list 
during  or  subsequent  to  the  initial 
review  where  there  is  reason  to  believe 
that  it  will  not  result  in  compliance 
with  the  enforceable  requirements  of 
the  Act.  Before  making  a  final  deter¬ 
mination,  the  Regional  Administrator 
will  initiate  a  public  hearing  on  the 
question  of  compliance  with  the  en¬ 
forceable  requirements  of  the  Act. 
Questionable  projects  shall  not  be 
funded  during  this  administrative  pro¬ 
cess.  Consideration  for  grant  award 
for  those  projects  not  in  question  will 
continue,  in  accordance  with  all  other 
requirements  of  this  section. 

(i)  The  procedures  for  the  public 
notice  and  conduct  of  any  such  hear¬ 
ing  shall  be  established  by  the  Region¬ 
al  Administrator,  or,  as  appropriate, 
may  be  adopted  from  existing  agency 
procedures  such  as  §  6.400  or  §  125.32 
and  §  125.34  of  this  chapter.  The  pro¬ 
cedures  used  must  conform  to  mini¬ 
mum  Agency  guidelines  for  public 
hearings  under  Part  105  of  this  chap¬ 
ter. 

(ii)  The  Regional  Administrator 
shall  transmit  a  written  determination 
regarding  the  questioned  projects 
within  30  days  after  the  date  of  the 
hearing,  to  the  appropriate  State 
agency.  Additional  public  notice  of  the 
determination  will  be  made  at  the  dis¬ 
cretion  of  the  Regional  Administrator. 
If  the  Regional  Administrator  deter- 
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mines  that  the  project  will  not  result 
in  compliance  with  the  enforceable  re¬ 
quirements  of  the  Act,  the  State  shall 
remove  the  project  from  the  priority 
list  and  modify  the  priority  list  to  re¬ 
flect  this  action.  The  determination  of 
the  Regional  Administrator  will  con¬ 
stitute  the  final  agency  action,  unless 
the  State  or  municipality  files  a  notice 
of  appeal  under  Part  30  Subpart  J  of 
this  subchapter. 

(2)  Twenty-five  percent  of  each  al¬ 
lotment  may  be  used  by  the  State  for 
eligible  projects  or  portions  thereof  in 
categories  IIIB,  IVA,  IVB,  and  V  (see 
§  35.915(a)(l)(ii».  For  these  projects  or 
portions,  there  generally  will  be  no 
EPA  review'  under  paragraph  (g)(1)  of 
this  section.  The  Regional  Administra¬ 
tor  will,  however,  review'  all  projects  or 
portions  thereof  which  would  use 
funds  beyond  the  25  percent  level  in 
accordance  with  the  criteria  stated  in 
paragraph  (g)(1). 

(h)  Regional  Administrator  review 
for  eligibility.  If  the  Regional  Admin¬ 
istrator  determines  that  a  project  on 
the  priority  list  is  not  eligible  for  assis¬ 
tance  under  this  subpart,  the  State 
and  municipality  will  be  promptly  ad¬ 
vised  and  the  State  will  be  required  to 
modify  its  priority  list  accordingly. 
Elimination  of  any  project  from  the 
priority  list  shall  be  final  and  conclu¬ 
sive  unless  the  State  or  municipality 
files  a  notice  of  appeal  under  Part  30 
Subpart  J  of  this  subchapter. 

§  35.915-1  Reserves  related  to  the  project 
priority  list. 

In  developing  the  fundable  portion 
of  the  priority  list,  the  State  shall 
make  provision  for  establishing  the 
several  reserves  required  or  allowed 
under  this  section.  A  statement  speci¬ 
fying  the  amount  to  be  set  aside  for 
each  reserve  shall  be  submitted  by  the 
State  with  the  final  project  priority 
list. 

(a)  Reserve  for  State  management  as¬ 
sistance  grants.  The  State  may  (but 
need  not)  propose  that  the  Regional 
Administrator  set  aside  from  each  al¬ 
lotment  a  reserve  not  to  exceed  two 
percent  or  $400,000,  whichever  is 
greater,  for  State  management  assis¬ 
tance  grants  under  Subpart  F  of  this 
part.  Grants  may  be  made  from  these 
funds  to  cover  the  reasonable  costs  of 
administering  activities  delegated  to  a 
State.  Funds  reserved  for  this  purpose 
that  are  not  obligated  by  the  end  of 
the  allotment  period  will  be  added  to 
the  amounts  last  allotted  to  a  State 
and  will  be  immediately  available  for 
obligation  to  projects  in  the  same 
manner  and  to  the  same  extent  as  the 
last  allotment. 

(b)  Reserve  for  innovative  and  alter¬ 
native  technology  project  grant  in¬ 
crease.  Each  State  shall  set  aside  from 
its  annual  allotment,  a  specific  per¬ 
centage  for  increasing  the  Federal 
share  of  grant  awards  from  75  percent 


to  85  percent  of  the  eligible  cost  of 
construction  (under  §  35.908(b)(1))  for 
construction  projects  utilizing  innova¬ 
tive  or  alternative  wastewater  treat¬ 
ment  processes  and  techniques.  The 
amount  to  be  set  aside  shall  be  two 
percent  of  the  State’s  allotment  for 
fiscal  year  1979  and  fiscal  year  1980, 
and  three  percent  for  fiscal  year  1981. 
Of  this  amount,  not  less  than  one-half 
of  one  percent  of  the  State’s  allotment 
shall  be  set  aside  for  increasing  the 
Federal  grant  share  for  projects  utiliz¬ 
ing  innovative  processes  and  tech¬ 
niques.  Funds  reserved  under  this  sec¬ 
tion  may  be  expended  on  projects  for 
which  facilities  plans  were  initiated 
prior  to  fiscal  year  1979.  These  funds 
are  subject  to  reallotment  if  not  used 
for  this  purpose  during  the  allotment 
period. 

(c)  Reserve  for  grant  increases.  Each 
State  shall  set  aside  not  less  than  five 
percent  of  the  total  funds  to  be  obli¬ 
gated  during  the  funding  year,  for 
grant  increases  for  projects  awarded 
assistance  under  §35.935-11.  The 
funds  reserved  for  this  purpose  are 
subject  to  reallotment  if  not  obligated 
and  should,  therefore,  be  released  for 
funding  additional  projects  before  the 
reallotment  deadline  if  not  needed  for 
grant  increases. 

(d)  Reserve  for  Step  1  and  Step  2  pro¬ 
jects.  The  State  may  (but  need  not)  set 
aside  up  to  ten  percent  of  the  total 
funds  available  in  order  to  provide 
grant  assistance  to  Step  1  and  Step  2 
projects  that  may  be  selected  for  fund¬ 
ing  subsequent  to  the  final  submission 
of  the  project  priority  list.  The  funds 
reserved  for  this  purpose  are  subject 
to  reallotment  if  not  obligated  and 
should,  therefore,  be  released  for 
funding  additional  projects  before  the 
reallotment  deadline. 

(e)  Reserve  for  alternative  systems 
for  small  communities.  Each  State 
with  a  rural  population  of  25  percent 
or  more  (as  determined  by  population 
estimates  of  the  Bureau  of  Census) 
shall  set  aside  an  amount  equal  to  four 
percent  of  the  State’s  annual  allot¬ 
ment,  beginning  with  the  fiscal  year 
1979  allotment,  to  be  used  for  funding 
alternatives  to  conventional  treatment 
works  for  small  communities.  The  Re¬ 
gional  Administrator  may  authorize, 
at  the  request  of  the  Governor  of  any 
non-rural  State,  a  reserve  of  up  to  four 
percent  of  that  State’s  allotment  for 
alternatives  to  conventional  treatment 
works  for  small  communities.  For  the 
purposes  of  this  paragraph,  small  com¬ 
munities  are  defined  as  municipalities 
with  a  population  of  3,500  or  less,  or 
highly  dispersed  sections  of  larger  mu¬ 
nicipalities,  as  defined  by  the  Regional 
Administrator.  In  States  where  the  re¬ 
serve  is  mandatory  these  funds  are 
subject  to  reallotment  if  not  obligated 
during  the  allotment  period.  In  States 
where  the  reserve  is  optional,  these 
funds  are  subject  to  reallotment  if  not 


obligated  and  should,  therefore,  be  re¬ 
leased  for  funding  projects  before  the 
reallotment  deadline. 

9.  By  amending  §  35.917-1  by  revising 
paragraph  (b)  in  its  entirety  and  by 
adding  a  new  subparagraph  (d)(5)(iv) 
to  read  as  follows: 

§  35  917-1  Content  of  facilities  plan. 

*  +  •  •  • 

(b)  A  description  of  the  selected 
complete  W’aste  treatment  system(s)  of 
which  the  proposed  treatment  works 
is  a  part.  The  description  shall  cover 
all  elements  of  the  system,  from  the 
service  area  and  collection  sewers, 
through  treatment,  to  the  ultimate 
discharge  of  treated  wastew'aters  and 
management  disposal  of  sludge.  Plan¬ 
ning  area  maps  must  include  major 
components  of  existing  and  proposed 
treatment  works.  For  individual  sys¬ 
tems.  planning  area  maps  must  in¬ 
clude  those  individual  systems  which 
are  proposed  for  funding  under 
§35.918. 

•  *  #  •  # 

(d) •  •  • 

(5) *  *  • 

(iv)  Subsurface  treatment  and  dis¬ 
posal 

•  •  •  •  • 

10.  By  adding  a  new  subparagraph 
(a)(4)  to  §  35.917-2  to  read  as  follows: 

§35.917-2  State  responsibilities. 

*  *  »  *  * 

(a) *  *  • 

(4)  Where  individual  systems  are 
likely  to  be  cost-effective  delineate  a 
planning  area  large  enough  to  take  ad¬ 
vantage  of  economies  of  scale  and  effi¬ 
ciencies  in  planning  and  management. 

•  •  •  •  • 

11.  By  adding  new  §§35.918  through 
35.918-3  to  read  as  follow's: 

§  35.918  Individual  systems. 

(a)  For  purposes  of  this  section  and 
other  references  to  individual  systems, 
the  following  definitions  apply: 

(1)  Individual  systems.  Privately 
owned  alternative  wastew’ater  treat¬ 
ment  works  (including  dual  waterless/ 
gray  water  systems)  serving  one  or 
more  principal  residences  or  small 
commercial  establishments  which  are 
neither  connected  into  nor  a  part  of 
any  conventional  treatment  works. 
Normally,  these  are  on-site  systems 
with  localized  treatment  and  disposal 
of  wastewater  with  minimal  or  no  con¬ 
veyance  of  untreated  wastewater. 
Limited  conveyance  of  treated  or  par¬ 
tially  treated  effluents  to  further 
treatment  or  disposal  sites  can  be  a 
function  of  individual  systems  where 
cost-effective. 
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(2)  Principal  residence.  Normally 
the  voting  residence,  the  habitation  of 
the  family  or  household  occuping  the 
space  for  at  least  51  percent  of  the 
time  annually.  Not  included  in  this  are 
second  homes,  vacation  or  recreation 
residences.  Commercial  establishments 
with  wastewater  flow  equal  to  or 
smaller  than  one  user  equivalent  (gen¬ 
erally  300  gallons  per  day  dry  weather 
flows)  are  included. 

(3)  Small  commercial  establish¬ 
ments.  Private  establishments  normal¬ 
ly  found  in  small  communities  such  as 
restaurant,  hotels,  stores,  filling  sta¬ 
tions,  recreational  facilities,  etc.,  with 
dry  weather  wastewater  flows  less 
than  25,000  gallons  per  day.  Private, 
non-profit  entities  such  as  churches, 
schools,  hospitals,  charitable  organiza¬ 
tions,  etc.,  are  considered  small  com¬ 
mercial  establishments.  Commercial 
establishments  with  wastewater  flow 
equal  to  or  smaller  than  one  user 
equivalent  (generally  300  gallons  per 
day  dry  weather  flow)  shall  be  treated 
as  residences. 

(4)  Conventional  system.  A  collec¬ 
tion  and  treatment  system  consisting 
of  minimum  size  (six  or  eight  inch) 
gravity  collector  sewers  normally  with 
manholes,  force  mains,  pumping  and 
lift  stations,  and  interceptors  leading 
to  a  central  treatment  plant. 

(5)  Alternative  wastewater  treatment 
works.  A  wastewater  conveyance  and/ 
or  treatment  system  other  than  a  con¬ 
ventional  system.  Includes  small  diam¬ 
eter  pressure  and  vacuum  sewers  and 
small  diameter  gravity  sewers  carrying 
partially  or  fully  treated  wastewater. 

(b)  A  public  body  otherwise  eligible 
for  a  grant  under  §  35.920-1,  is  eligible 
for  a  grant  to  construct  privately 
owned  treatment  works  serving  one  or 
more  principal  residences  or  small 
commercial  establishments  if  the  re¬ 
quirements  of  §§35.918-1,  35.918-2, 
and  35.918  3  are  met. 

(c)  All  individual  systems  qualify  as 
alternative  systems  under  §  35.908  and 
for  the  4  percent  set  aside  (§35.915- 
1(e))  where  cost  effective. 

§  35.918-1  Additional  limitations  on 
awards  for  individual  systems. 

In  addition  to  those  limitations  set 
forth  in  §35.925,  the  grant  applicant 
shall: 

(a)  Certify  that  the  principal  resi¬ 
dence  or  small  commercial  establish¬ 
ment  was  constructed  prior  to  Decem¬ 
ber  27,  1977,  and  inhabited  or  in  use 
on  or  before  that  date; 

(b)  Demonstrate  in  the  facility  plan 
that  the  solution  chosen  is  cost-effec¬ 
tive  and  selected  in  accordance  with 
the  cost-effectiveness  guidelines  for 
the  construction  grants  program  (See 
Appendix  A  to  this  subpart); 

(c)  Apply  on  behalf  of  a  number  of 
individual  units  located  in  the  facility 
planning  area; 

(d)  Certify  that  public  ownership  of 
such  works  is  not  feasible  and  list  the 


reasons  in  support  of  such  certifica¬ 
tion; 

(e)  Certify  that  such  treatment 
works  will  be  properly  installed,  oper¬ 
ated  and  maintained  and  that  the 
public  body  will  be  responsible  for 
such  actions; 

(f)  Certify  prior  to  the  Step  2  grant 
award  that  the  protect  will  be  con¬ 
structed,  and  an  operation  and  mainte¬ 
nance  program  established  to  meet 
local.  State,  and  Federal  requirements 
including  those  protecting  present  or 
potential  underground  potable  water 
sources; 

(g)  Establish  a  system  of  user 
charges  and  cost  recovery  in  accor¬ 
dance  with  §§  35.928,  35.929,  35.935-13, 
and  35.935-15; 

(h)  Obtain  assurance  (such  as  an 
easement  or  other  covenant  running 
with  the  land),  prior  to  the  Step  2 
grant  award,  of  unlimited  access  to 
each  individual  system  at  all  times  for 
such  purposes  as  inspection,  monitor¬ 
ing,  construction,  maintenance,  oper¬ 
ation,  rehabilitation  and  replacement. 
An  option  will  satisfy  this  requirement 
provided  it  is  exercisable  not  later 
than  the  initiation  of  construction; 

(i)  Establish  a  comprehensive  pro¬ 
gram  for  regulation  and  inspection  of 
individual  systems  prior  to  EPA  ap¬ 
proval  of  the  plans  and  specifications. 
Planning  for  this  comprehensive  pro¬ 
gram  shall  be  completed  as  part  of  the 
facility  plan.  The  program  shall  in¬ 
clude  as  a  minimum,  periodic  testing 
of  water  from  existing  potable  water 
wells  in  the  area.  Where  a  substantial 
number  of  on-site  systems  exist,  ap¬ 
propriate  additional  monitoring  of  the 
aquifer(s)  shall  be  provided; 

(j)  Comply  with  all  other  applicable 
limitations  and  conditions  which  pub¬ 
licly-owned  treatment  works  projects 
funded  under  this  subpart  must  meet. 

§  35.918-2  Eligible  and  ineligible  costs. 

(a)  Acquisition  of  land  in  which  the 
individual  system  treatment  works  are 
located  is  not  grant  eligible. 

(b)  Only  the  treatment  and  treat¬ 
ment  residue  disposal  portions  of  toi¬ 
lets  with  composting  tanks,  oil-flush 
mechanisms  or  similar  in-house  sys¬ 
tems  are  grant  eligible. 

(c)  Commodes,  sinks,  tubs  and  drains 
and  other  wastewater  generating  fix¬ 
tures  and  associated  plumbing  are  not 
grant  eligible.  Modifications  to  homes 
or  commercial  establishments  are  also 
excluded  from  grant  eligibility. 

(d)  Only  reasonable  costs  of  con¬ 
struction  site  restoration  to  precon¬ 
struction  conditions  are  eligible.  Costs 
of  improvement  or  decoration  occa¬ 
sioned  by  the  installation  of  individual 
systems  are  not  eligible. 

(e)  Conveyance  pipes  from 
wastewater  generating  fixtures  to  the 
treatment  unit  connection  flange  or 
joint  are  not  eligible  where  the  con¬ 
veyance  pipes  are  located  on  private 
property. 


§  35.918-3  Requirements  for  discharge  of 
effluents. 

Best  practicable  waste  treatment  cri¬ 
teria  published  by  EPA  under  section 
304(d)(2)  of  the  Act  shall  be  met  for 
disposal  of  effluent  on  or  into  the  soil 
from  individual  systems.  Discharges  to 
surface  waters  shall  meet  effluent  dis¬ 
charge  limitations  for  publicly-owned 
treatment  works. 

12.  By  revising  paragraphs  (d)  and 
(e)  of  §  35.920-3  to  read  as  follows: 

§  35.920-3  Contents  of  application. 

•  •  •  *  • 

(d)  Step  2+3.  Combination  design 
and  construction  of  a  treatment  works. 
Prior  to  the  award  of  a  grant  or  grant 
amendment  for  a  Step  2+3  project, 
the  grantee  must  furnish:  (1)  each  of 
the  items  specified  in  paragraph  (b)  of 
this  section,  and  (2)  a  schedule  for 
submission  of  plans  and  specifications, 
operation  and  maintenance  manual, 
user  charge  and  industrial  cost  recov¬ 
ery  systems,  sewer  use  ordinance,  and 
a  preliminary  plan  of  operation. 

(e)  Training  facility  project  An  ap¬ 
plication  for  grant  assistance  for  con¬ 
struction  and  support  of  a  training  fa¬ 
cility,  facilities  or  training  programs 
under  section  109(b)  of  the  Act  shall 
include  (l)a  statement  concerning  the 
suitability  of  the  treatment  works  fa¬ 
cility,  facilities  or  training  programs 
for  training  operations  and  mainte¬ 
nance  personnel  for  treatment  works 
throughout  one  or  more  States;  (2)  a 
written  commitment  from  the  State 
agency  or  agencies  to  carry  out  at  such 
facility  a  program  of  training  ap¬ 
proved  by  the  Regional  Administrator; 

(3)  an  engineering  report  (required 
only  if  a  facility  is  to  be  constructed) 
including  facility  design  data  and,  cost 
estimates  for  design  and  construction; 

(4)  a  detailed  outline  of  the  training 
programs,  which  would  include,  for  1, 
3  and  5  year  projections,  (i)  an  assess¬ 
ment  of  need  for  training,  (ii)  how  the 
need  was  determined,  (iii)  who  would 
be  trained,  (iv)  what  curriculum  and 
materials  would  be  used,  (v)  what  type 
of  delivery  system  will  be  used  to  con¬ 
duct  training,  (i.e..  State  vocational 
education  system.  State  environmental 
agency,  universities  or  private  organi¬ 
zations),  (vi)  what  resources  are  avail¬ 
able  for  the  program,  (vii)  a  budget 
breakdown  on  the  cost  of  the  program, 
and  (viii)  the  relationship  of  the  facili¬ 
ty  or  programs  to  other  training  pro¬ 
grams. 

13.  By  revising  §  35.925-13  to  read  as 
follows: 

§  35.925-13  Sewage  collection  system. 

That,  if  the  project  is  for,  or  in¬ 
cludes  sewage  collection  system  work, 
such  work  (a)  is  for  replacement  or 
major  rehabilitation  of  an  existing 
sewer  system  under  §35.927-3(a)  and 
is  necessary  to  the  total  integrity  and 
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performance  of  the  waste  treatment 
works  servicing  such  community,  or 

(b)  is  for  a  new  sewer  system  in  a  com¬ 
munity  in  existence  on  October  18, 
1972,  with  sufficient  existing  or 
planned  capacity  to  adequately  treat 
such  collected  sewage.  Replacement  or 
major  rehabilitation  of  an  existing 
sewer  system  may  be  approved  only  if 
cost-effective  and  must  result  in  a 
sewer  system  design  capacity  equiv¬ 
alent  only  to  that  of  the  existing 
system  plus  a  reasonable  amount  for 
future  growth.  A  community,  for  pur¬ 
poses  of  this  section,  would  include 
any  area  with  substantial  human  habi¬ 
tation  on  October  18,  1972,  as  deter¬ 
mined  through  evaluation  of  each 
tract  (city  blocks  or  parcels  of  five 
acres  or  less  where  city  blocks  do  not 
exist).  No  award  may  be  made  for  a 
new  sewer  system  in  a  community  in 
existence  on  October  18,  1972,  unless 
the  Regional  Administrator  further 
determines  that: 

(a)  The  bulk  (generally  two-thirds) 
of  the  expected  flow  (flow  from  exist¬ 
ing  plus  projected  future  habitations) 
from  the  collection  system  will  be  for 
wastewaters  originating  from  the  com¬ 
munity  (habitations)  in  existence  on 
October  18,  1972; 

(b)  The  collection  system  is  cost-ef¬ 
fective; 

(c)  The  population  density  of  the 
area  to  be  served  has  been  considered 
in  determining  the  cost-effectiveness 
of  the  proposed  project; 

(d)  The  collection  systems  conforms 
with  approved  208  plans,  other  envi¬ 
ronmental  laws  in  accordance  with 
§  35.925-14,  Executive  Orders  on  Wet¬ 
lands  and  Floodplains  and  Agency 
policy  on  wetlands  and  agricultural 
lands;  and 

(e)  The  system  would  not  afford  ca¬ 
pacity  to  new  habitations  or  other  es¬ 
tablishments  to  be  located  on  environ- 
metally  sensitive  land  such  as  wet¬ 
lands,  floodplains  or  prime  agricultur¬ 
al  lands. 

14.  By  adding  a  new  §35.925-21  to 
read  as  follows: 

§  35.925-21  Storm  sewers. 

That  the  allowable  project  costs  do 
not  include  costs  of  treatment  works 
for  control  of  pollutant  discharges 
from  a  separate  storm  sewer  system 
(as  defined  in  §  35.905-22). 

15.  By  revising  §§  35.928,  35.928-1 
and  35.928-2,  and  by  adding  new 
§§  35.928-3  and  35.928-4  to  read  as  fol¬ 
lows: 

§  35.928  Requirements  for  an  industrial 
cost  recovery  system. 

(a)  A  system  for  industrial  cost  re¬ 
covery  shall  be  approved  by  the  Re¬ 
gional  Administrator  and  shall  be  im¬ 
plemented  by  the  grantee  in  accor¬ 
dance  with  §  35.935-15  and  the  require¬ 
ments  in  §§  35.928-1  through  35.928-4. 

(b)  Grantees  who  have  obtained  ap¬ 
proval  of  their  industrial  cost  recovery 


systems  prior  to  (insert  effective  date 
of  this  regulation)  may  amend  their 
systems  to  reflect  the  definition  of  in¬ 
dustrial  users  in  §35.905-8  or  to  pro¬ 
vide  for  system  wide  industrial  cost  re¬ 
covery  under  §  35.928-l(g). 

§35.928-1  Approval  of  the  industrial  cost 
recovery  system. 

The  Regional  Administrator  may  ap¬ 
prove  an  industrial  cost  recovery 
system  if  it  meets  the  following  re¬ 
quirements: 

(a)  General  Each  industrial  user  of 
the  treatment  works  shall  pay  an 
annual  amount  equal  to  its  share  of 
the  total  amount  of  the  Step  1,  2,  and 
3  grants  and  any  grant  amendments 
awarded  under  this  subpart,  divided 
by  the  recovery  period.  An  industrial 
user’s  share  shall  be  based  on  all  fac¬ 
tors  which  significantly  influence  the 
cost  of  the  treatment  works.  Volume 
of  flow  shall  be  considered  in  deter¬ 
mining  an  industrial  user’s  share  in  all 
Industrial  cost  recovery  systems;  other 
factors  such  as  strength,  volume,  and 
delivery  flow  rate  characteristics  shall 
be  included  to  insure  a  proportional 
distribution  of  the  grant  assistance  al¬ 
locable  to  industrial  use  to  all  industri¬ 
al  users  of  the  treatment  works. 

(b)  Industrial  cost  recovery  period. 
The  industrial  cost  recovery  period 
shall  be  equal  to  30  years  or  to  the 
useful  life  of  the  treatment  works, 
whichever  is  less. 

(c)  Frequency  of  payment  Except  as 
provided  in  §35.928-3;  pajmient  shall 
be  made  by  each  industrial  user  no 
less  often  than  annually.  The  first 
payment  by  an  industrial  user  shall  be 
made  not  later  than  one  year  after  the 
user  begins  use  of  the  treatment 
works. 

(d)  Reserve  capacity.  If  an  industrial 
user  enters  into  an  agreement  with 
the  grantee  to  reserve  a  certain  capac¬ 
ity  in  the  treatment  works,  the  indus¬ 
trial  cost  recovery  payments  of  the 
user  shall  be  based  on  the  total  re¬ 
served  capacity  in  relation  to  the 
design  capacity  of  the  treatment 
works.  If  the  discharge  of  an  industri¬ 
al  user  exceeds  the  reserved  capacity 
in  volume,  strength  or  delivery  flow 
rate  characteristics  the  user’s  industri¬ 
al  cost  recovery  payment  shall  be  in¬ 
creased  to  reflect  the  actual  use.  If 
there  is  no  agreement  between  the  in¬ 
dustrial  user  and  the  grantee  regard¬ 
ing  reserve  capacity,  and  there  is  a 
substantial  change  in  the  strength, 
volume,  or  delivery  flow  rate  charac¬ 
teristics  of  an  industrial  user’s  dis¬ 
charge,  such  user’s  share  shall  be  ad¬ 
justed  proportionately. 

(e)  Upgrading  and  expansion.  (1)  If 
there  is  an  upgrading  of  the  treatment 
works,  each  existing  industrial  user’s 
share  shall  be  adjusted  proportionate¬ 
ly. 

(2)  If  there  is  an  expansion  of  the 
treatment  works,  each  industrial 


user’s  share  shall  be  adjusted  propor¬ 
tionately,  except  that  a  user  with  re¬ 
served  capacity  under  paragraph  (d)  of 
this  section  shall  incur  no  additional 
industrial  cost  recovery  charges  unless 
the  user’s  actual  use  exceeded  its  re¬ 
served  capacity. 

(g)  Systemwide  industrial  cost  recov¬ 
ery.  The  industrial  cost  recovery 
system  may  be  developed  on  a  system- 
wide  or  on  a  project-by-project  basis. 
If  the  cost  recovery  system  is  system 
wide,  the  total  industrial  cost  recovery 
payments  of  all  industrial  users  shall 
not  exceed  the  total  payments  which 
would  be  paid  if  the  industrial  cost  re¬ 
covery  system  applied  only  to  a  par¬ 
ticular  treatment  works. 

(h)  Adoption  of  system.  The  indus¬ 
trial  cost  recovery  system  must  be  in¬ 
corporated  in  one  or  more  municipal 
legislative  enactments  or  other  appro¬ 
priate  authority.  If  the  project  is  a  re¬ 
gional  treatment  works  accepting 
wastewaters  from  other  municipalities, 
the  subscribers  receiving  waste  treat¬ 
ment  services  from  the  grantee  shall 
have  adopted  industrial  cost  recovery 
systems  in  accordance  with  section 
204(b)(1)(B)  of  the  Act  and  these  regu¬ 
lations.  Such  industrial  cost  recovery 
systems  shall  also  be  incorporated  in 
the  appropriate  municipal  legislative 
enactments  or  other  appropriate  au¬ 
thority  of  all  municipalities  contribut¬ 
ing  waste  to  the  system. 

(i)  Inconsistent  agreements.  The  in¬ 
dustrial  cost  recovery  system  shall  dis¬ 
regard  any  terms  or  conditions  of 
agreements  or  contracts  between  the 
grantee  and  industrial  users  which  ad¬ 
dress  the  reservation  of  capacity  in 
the  grantee’s  treatment  works  or  the 
charges  to  be  collected  by  the  grantee 
in  providing  wastewater  treatment  ser¬ 
vices  or  reserving  such  capacity  and 
which  are  inconsistent  with  the  re¬ 
quirements  of  section  204(b)(1)(B)  of 
the  Act  and  these  industrial  cost  re¬ 
covery  regulations. 

§  35.928-2  Use  of  industrial  cost  recovery 
payments. 

(a)  The  grantee  shall  use  industrial 
cost  recovery  payments  received  from 
industrial  users  as  follows: 

(1)  Fifty  percent  of  the  amounts  re¬ 
ceived  from  industrial  users,  together 
with  any  interest  earned  thereon, 
shall  be  returned  to  the  U.S.  Treasury 
annually. 

(2)  The  grantee  shall  retain  fifty 
percent  of  the  amount  recovered  from 
industrial  users. 

(i)  A  minimum  of  80  percent  of  the 
amounts  retained  by  the  grantee,  to¬ 
gether  with  any  interest  earned  there¬ 
on,  shall  be  used  for  the  allowable 
costs  (see  §35.940)  of  any  expansion, 
upgrading  or  reconstruction  of  treat¬ 
ment  works  necessary  to  meet  the  re¬ 
quirements  of  the  Act.  The  grantee 
shall  obtain  the  written  approval  of 
the  Regional  Adminstrator  prior  to 
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the  commitment  of  the  amounts  re¬ 
tained  for  expansion,  upgrading  or  re¬ 
construction,  or  for  use  as  provided  in 
paragraph  <a)(2)(iii)  of  this  section. 

(ii)  The  remainder  of  the  amounts 
retained  by  the  grantee  may  be  used 
as  the  grantee  sees  fit,  except  that 
they  may  not  be  used  for  construction 
of  industrial  pretreatment  facilities  or 
rebates  to  industrial  users  for  costs  in¬ 
curred  in  complying  with  user  charge 
or  industrial  cost  recovery  require¬ 
ments. 

Ciii)  A  portion  of  the  amounts  re¬ 
tained  by  the  grantee  may  be  used  to 
pay  the  incremental  costs  of  adminis¬ 
tration  of  the  industrial  cost  recovery 
system.  The  incremental  costs  of  ad¬ 
ministration  are  those  costs  remaining 
after  allocating  all  costs  reasonably  at¬ 
tributable  to  the  administration  of  the 
user  charge  system  to  that  system, 
and  the  incremental  costs  shall  be  seg¬ 
regated  from  all  other  administration 
costs  of  the  grantee.  Any  amounts 
used  for  the  incremental  costs  of  ad¬ 
ministration  shall  be  first  drawn  from 
amounts  available  under  paragraph 

(a)(2)(ii)  of  this  section.  To  the  extent 
that  the  incremental  costs  of  adminis¬ 
tration  exceed  the  amounts  in  para¬ 
graph  (a)(2)(ii),  those  costs  may  be 
paid  from  amounts  retained  under 
paragraph  (a)(2)(i)  of  this  section. 

(b)  Pending  the  use  of  industrial  cost 
recovery  payments,  as  described  in 
paragraph  (a)  of  this  section,  the  gran¬ 
tee  shall: 

(1)  Invest  the  amounts  received  in 
obligations  of  the  U.S.  Government  or 
in  obligations  guaranteed  as  to  princi¬ 
pal  and  interest  by  the  U.S.  Govern¬ 
ment  or  any  agency  thereof:  or 

(2)  Deposit  the  amounts  received  in 
accounts  fully  collateralized  by  obliga¬ 
tions  of  the  U.S.  Government  or  any 
agency  thereof. 

§  35.928-3  Implementation  of  the  industri¬ 
al  cost  recovery  system. 

(a)  Upon  approval  of  a  grantee’s  in¬ 
dustrial  cost  recovery  system,  imple¬ 
mentation  of  the  approved  system 
shall  become  a  condition  of  the  grant 
and  the  grantee  shall  be  subject  to  the 
non-compliance  provisions  of  §  35.965 
of  this  subpart., 

(b)  The  grantee  shall  maintain  such 
records  as  are  necessary  to  document 
compliance  with  these  regulations. 

(c)  Federal  guidelines  for  industrial 
cost  recovery  systems  (MCD-45)  con¬ 
taining  illustrative  examples  of  accept¬ 
able  systems  may  be  obtained  from: 
General  Services  Administration 
(8FFS),  Centralized  Mailing  List  Ser¬ 
vices,  Building  4,  Denver  Federal 
Center,  Denver,  Colo.  80225. 

§35.928-4  Moratorium  on  industrial  cost 
recovery  payments. 

(a)  EPA  shall  not  require  the  pay¬ 
ment  of  industrial  cost  recovery  by  in¬ 
dustrial  users  defined  in  §35.905-8(a) 


and  (b)  which  are  incurred  for  the 
period  between  January  1,  1978,  and 
June  30,  1979.  Any  industrial  cost  re¬ 
covery  charges  incurred  for  ICR  ac¬ 
counting  periods  or  portions  of  such 
periods  ending  before  January  1,  1978, 
shall  be  paid  by  industrial  users  and 
used  as  described  in  §  35.928-2. 

(b)  Grantees  may  either  defer  indus¬ 
trial  cost  recovery  payments,  or  re¬ 
quire  industrial  users  as  defined  in 
§35.905-8(a)  and  (b)  to  pay  industrial 
cost  recovery  payments  for  the  period 
between  January  1,  1978,  and  June  30, 
1979.  If  grantees  require  payment,  the 
amount  to  be  returned  to  the  U.S. 
Treasury  under  §  35.928-2(a)(l)  shall 
be  invested  as  required  under  §  35.928- 
2(b)  until  EPA  advises  how  such  sums 
shall  be  distributed.  Grantees  shall  im¬ 
plement  or  continue  operating  apa- 
proved  ICR  systems  and  maintain 
their  activities  of  monitoring  flows, 
calculating  payments  due,  and  submit¬ 
ting  bills  to  industrial  users  informing 
them  of  their  current  or  deferred  obli¬ 
gation. 

(c)  Industrial  cost  recovery  pay¬ 
ments  of  industrial  users  as  defined  in 
§35.905-8  (a)  and  (b)  served  by  gran¬ 
tees  who  defer  payment  during  the  18- 
month  period  ending  June  30.  1979, 
shall  be  paid  by  the  industrial  users 
either  in  a  lump  sum  by  June  30,  1980, 
or  in  equal  annual  installments  prorat¬ 
ed  from  July  1,  1979,  over  the  remain¬ 
ing  cost  recovery  period. 

16.  By  adding  new  §§  35.929,  35.929-1, 
35.929-2,  and  35.929-3  to  read  as  fol¬ 
lows: 

§  35.929  Requirements  for  user  charge 
system. 

The  user  charge  system  shall  be  ap¬ 
proved  by  the  Regional  Administrator 
and  shall  be  implemented  and  main¬ 
tained  by  the  grantee  in  accordance 
with  §  35.935-13  and  the  requirements 
in  §§  35.929-1  through  35.929-3. 

§  35.929-1  Approval  of  the  user  charge 
system. 

The  Regional  Administrator  may  ap¬ 
prove  a  user  charge  system  based  upon 
either  actual  use  in  accordance  with 
the  requirements  in  paragraph  (a)  of 
this  section  or  ad  valorem  taxes  in  ac¬ 
cordance  with  the  requirements  in 
paragraph  (b)  of  this  section,  provided 
the  general  requirements  in  §§  35.929-2 
and  35.929-3  are  also  satisfied. 

(a)  User  charge  system  based  on 
actual  use.  A  grantee’s  user  charge 
system  based  on  actual  use  (or  esti¬ 
mates  of  use  of  wastewater  treatment 
services)  may  be  approved  if  it  meets 
the  following  requirements: 

(1)  The  user  charge  system  must 
result  in  the  distribution  of  the  cost  of 
operation  and  maintenance  (including 
replacement)  of  treatment  works 
within  the  grantee’s  service  area  to 
each  user  (or  user  class)  in  proportion 
to  such  user’s  contribution  to  the  total 


wastewater  loading  by  all  users  (or 
user  classes)  of  the  treatment  works. 
Factors  such  as  strength,  volume,  and 
delivery  flow  rate  characteristics  shall 
be  considered  and  included  as  the 
basis  for  the  user’s  contribution  to 
ensure  a  proportional  distribution  of 
operation  and  maintenance  costs  to 
each  user  (or  user  class). 

(2)  The  grantee  may  require  non- 
residential  users  to  pay,  as  a  minimum, 
the  same  rate  per  volume  of 
wastewater  as  that  paid  by  residential 
users. 

(b)  User  charge  system  based  on  ad 
valorem  taxes.  A  grantee’s  user  charge 
system  (or  the  user  charge  system  of  a 
subscriber,  e.g.,  a  constituent  commu¬ 
nity  receiving  waste  treatment  services 
from  the  grantee)  which  is  based  on 
ad  valorem  taxes  may  be  approved  if  it 
meets  the  requirements  of  paragraph 
(b)(1)  through  (b)(7)  of  this  section.  If 
the  Regional  Administrator  deter¬ 
mines  that  the  grantee  did  not  have  a 
dedicated  ad  valorem  tax  system  on 
December  27,  1977,  which  meets  the 
requirements  of  paragraphs  (b)(1) 
through  (b)(3)  of  this  section,  the 
grantee  shall  develop  a  user  charge 
system  based  on  actual  use  under 
§  35.929-l(a). 

(1)  The  grantee  (or  subscriber)  had 
in  existence  on  December  27,  1977,  a 
system  of  ad  valorem  taxes  which  col¬ 
lected  revenues  to  pay  the  cost  of  op¬ 
eration  and  maintenance  of 
wastewater  treatment  works  within 
the  grantee’s  service  area  and  the 
grantee  (or  subscriber)  has  continued 
to  use  that  system. 

(2)  The  grantee  (or  subscriber)  has 
not  previously  obtained  approval  of  a 
user  charge  system  based  on  actual 
use. 

(3)  The  system  of  ad  valorem  taxes 
in  existence  on  December  27,  1977,  was 
a  dedicated  ad  valorem  tax  system. 

(i)  A  system  of  a  grantee  will  be 
deemed  to  be  dedicated  if  the  Regional 
Administrator  determines  that  the 
system  meets  all  of  the  following  crite¬ 
ria: 

(A)  The  ad  valorem  tax  system  pro¬ 
vided  for  a  separate  tax  rate  or  for  the 
allocation  of  a  portion  of  the  taxes  col¬ 
lected  for  payment  of  the  costs  of 
wastewater  treatment  services  of  the 
grantee; 

(B)  The  budgeting  and  accounting 
procedures  of  the  grantee  assured  that 
a  specified  portion  of  the  tax  funds 
would  be  used  for  the  payment  of  the 
costs  of  operation  and  maintenance. 

(C)  The  ad  valorem  tax  system  col¬ 
lected  tax  funds  for  the  costs  of 
wastewater  treatment  services  which 
could  not  be,  or  historically  were  not, 
used  for  other  purposes;  and 

(D)  The  authority  responsible  for 
the  operation  and  maintenance  of  the 
treatment  works  established  the 
budget  for  the  costs  of  operation  and 
maintenance  and  used  those  specified 
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amounts  solely  to  pay  the  costs  of  op¬ 
eration  and  maintenance. 

(ii)  A  subscriber's  system  based  on 
ad  valorem  taxes  will  be  deemed  to  be 
dedicated  if  a  contractual  agreement 
or  a  charter  established  under  State 
law  existed  on  December  27,  1977, 
which  required  the  subscriber  to  pay 
its  share  of  the  cost  of  wastewater 
treatment  services. 

(4)  A  user  charge  system  funded  by 
dedicated  ad  valorem  taxes  shall  es¬ 
tablish.  as  a  minimum,  the  classes  of 
users  listed  below: 

(i)  Residential  users,  including 
single-family  and  multi  family  dwell¬ 
ings  and  small  non-residential  users, 
including  non-residential  commercial 
and  industrial  users  which  introduce 
no  more  than  the  equivalent  of  25.000 
gallons  per  day  of  domestic  sanitary 
wastes  to  the  treatment  works; 

<ii)  Industrial  and  large  commercial 
users,  including  industrial  users  de¬ 
fined  in  §  35-905-8(a)  and  (b);  and 

(iii)  Users  which  pay  no  ad  valorem 
taxes  or  receive  substantial  credits  in 
paying  such  taxes,  such  as  tax  exempt 
institutions,  but  excluding  publicly- 
owned  facilities  performing  local  gov¬ 
ernmental  functions  (e.g.,  city  office 
building,  police  station,  school)  which 
discharge  solely  domestic  wastes. 

(5)  The  grantee  must  be  prepared  to 
demonstrate  for  the  approval  of  the 
Regional  Administrator  that  its 
system  of  evaluating  the  volume, 
strength  and  characteristics  of  the  dis¬ 
charges  from  users  or  categories  of 
users  classified  within  the  sub-class  of 
small  non-residential  users  is  suffi¬ 
cient  to  assure  that  such  users  or  the 
average  users  in  such  categories  do  not 
discharge  either  toxic  pollutants  or 
more  than  the  equivalent  of  25,000 
gallons  per  day  of  domestic 
wastewater. 

(6)  The  ad  valorem  user  charge 
system  shall  distribute  the  operation 
and  maintenance  costs  for  all  treat¬ 
ment  works  in  the  grantee’s  jurisdic¬ 
tion  to  the  residential  and  small  non- 
residential  user  class,  in  proportion  to 
the  use  of  the  treatment  works  by  this 
class.  The  proportional  allocation  of 
costs  for  this  user  class  shall  take  into 
account  the  total  wastewater  loading 
of  the  treatment  works,  the  constitu¬ 
ent  elements  of  the  wastes  from  this 
user  class,  and  other  appropriate  fac¬ 
tors.  The  grantee  may  assess  one  ad 
valorem  tax  rate  to  this  entire  class  of 
users  or,  if  permitted  under  State  law, 
the  grantee  may  assess  different  ad  va¬ 
lorem  tax  rates  for  the  subclass  of 
residential  users  and  the  subclass  of 
small  non  residential  users  provided 
the  operation  and  maintenance  costs 
are  distributed  proportionally  between 
these  subclasses. 

(7)  Each  member  of  the  industrial 
and  large  commercial  user  class  de¬ 
scribed  under  paragraph  (bX4)(ii)  of 
this  section  and  of  the  user  class 
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which  pays  no  ad  valorem  taxes  or  re¬ 
ceives  substantial  credits  in  paying 
such  taxes  described  under  paragraph 

(b)(4)(iii)  of  this  section  shall  pay  its 
share  of  the  costs  of  operation  and 
maintenance  of  the  treatment  works 
based  upon  charges  for  actual  use  (in 
accordance  with  §  35.929-l(a)(l),  and 
(aX2)  if  applicable).  The  grantee  may 
use  its  ad  valorem  tax  system  to  col¬ 
lect,  in  whole  or  in  part,  those  charges 
from  members  of  the  industrial  and 
large  commercial  class  where  the  fol¬ 
lowing  conditions  are  met: 

(i)  a  portion  of  all  or  the  ad  valorem 
tax  rate  assessed  to  members  of  this 
class  has  been  specifically  designated 
to  pay  the  costs  of  operation  and 
maintenance  of  the  treatment  works, 
and  that  designated  rate  is  uniformly 
applied  to  all  members  of  this  class; 

(ii)  a  system  of  surcharges  and  re¬ 
bates  is  employed  to  adjust  the  rev¬ 
enues  from  the  ad  valorem  taxs  col¬ 
lected  from  each  user  of  this  class  in 
accordance  with  the  rate  designated 
under  paragraph  (b)(7)(i)  of  this  sec¬ 
tion,  such  that  each  member  of  the 
class  pays  a  total  charge  for  its  share 
of  the  costs  of  operation  and  mainte¬ 
nance  based  upon  actual  use. 

§  35.929-2  General  requirements  for  all 
user  charge  systems. 

User  charge  systems  based  on  actual 
use  under  §35.929-l(a)  or  ad  valorem 
taxes  under  §35.929-l(b)  shall  also 
meet  the  following  requirements: 

(a)  Initial  basis  for  operation  and 
maintenance  charges.  For  the  first 
year  of  operation,  operation  and  main¬ 
tenance  charges  shall  be  based  upon 
past  experience  for  existing  treatment 
works  or  some  other  method  that  can 
be  demonstrated  to  be  appropriate  to 
the  level  and  type  of  services  provided. 

(b)  Annual  review  of  operation  and 
maintenance  charges.  The  grantee 
shall  review  annually  the  wastewater 
contribution  of  users  and  user  classes, 
the  total  costs  of  operation  and  main¬ 
tenance  of  the  treatment  works,  and 
its  approved  user  charge  system,  and 
annually  revise  the  charges  for  users 
or  user  classes  to  accomplish  the  fol¬ 
lowing: 

(1)  Maintain  the  proportional  distri¬ 
bution  of  operation  and  maintenance 
costs  among  users  and  user  classes  as 
required  herein; 

(2)  Generate  sufficient  revenue  to 
pay  the  total  operation  and  mainte¬ 
nance  costs  necessary  to  the  proper 
operation  and  maintenance  (including 
replacement)  of  the  treatment  works; 
and 

(3)  Apply  excess  revenues  collected 
from  a  class  of  users  to  the  costs  of  op¬ 
eration  and  maintenance  attributable 
to  that  class  for  the  next  year  and 
adjust  the  rate  accordingly. 

(c)  Toxic  pollutants.  The  user  charge 
system  shall  provide  that  each  user 
which  discharges  any  toxic  pollutants 


which  cause  an  increase  in  the  cost  of 
managing  the  effluent  or  the  sludge  of 
the  grantee’s  treatment  works  shall 
pay  for  such  increased  costs. 

(d)  Charges  for  operation  and  main¬ 
tenance  for  extraneous  flows.  The  user 
charge  system  shall  provide  that  the 
costs  of  operation  and  maintenance 
for  all  flow  not  directly  attributable  to 
users  (i.e.,  infiltration/inflow)  be  dis¬ 
tributed  among  all  users  of  the  gran¬ 
tee’s  treatment  works  system  based 
upon  either  of  the  following: 

(1)  In  the  same  manner  that  it  dis¬ 
tributes  the  costs  of  operation  and 
maintenance  among  users  (or  user 
classes'  for  their  actual  use,  or 

(2)  Under  a  system  which  uses  one 
or  any  combination  of  the  following 
factors  on  a  reasonable  basis: 

(i)  Flow  volume  of  the  users; 

(ii)  Land  area  of  the  user; 

(iii)  Number  of  hookups  or  dis¬ 
charges  to  the  users; 

(iv)  Property  valuation  of  the  users, 
if  the  grantee  has  a  user  charge 
system  based  on  ad  valorem  taxes  ap¬ 
proved  under  §  35.929-l(b). 

(e)  Adoption  of  system.  The  user 
charge  system  must  be  incorporated  in 
one  or  more  municipal  legislative  en¬ 
actments  or  other  appropriate  author¬ 
ity.  If  (he  project  is  a  regional  treat¬ 
ment  works  or  part  of  a  regional 
system  accepting  wastewaters  from 
other  municipalities,  the  subscribers 
receiving  waste  treatment  services 
from  the  grantee  shall  have  adopted 
user  charge  systems  in  accordance 
with  section  204(b)(1)(A)  of  the  Act 
and  §§  35.929  through  35.929-3.  Such 
user  charge  systems  shall  also  be  in¬ 
corporated  in  the  appropriate  munici¬ 
pal  legislative  enactments  or  other  ap¬ 
propriate  authority  of  all  municipal¬ 
ities  contributing  waste  to  the  system. 

(f)  Notification.  Each  user  charge 
system  must  provide  that  each  user  be 
notified,  at  least  annually,  with  a  regu¬ 
lar  bill,  of  the  rate  and  that  portion  of 
the  user  charges  or  ad  valorem  taxes 
which  are  attributable  to  wastewater 
treatment  services. 

(g)  Inconsistent  agreements.  The 
user  charge  system  shall  disregard  any 
terms  or  conditions  of  agreements  or 
contracts  between  the  grantee  and 
users  (including  industrial  users,  spe¬ 
cial  districts,  other  municipalities,  or 
Federal  agencies  or  installations) 
which  address  the  reservation  of  ca¬ 
pacity  in  the  grantee’s  treatment 
works  or  the  charges  to  be  collected  by 
the  grantee  in  providing  wastewater 
treatment  services  and  which  are  in¬ 
consistent  with  the  requirements  of 
section  204(b)(lXA)  of  the  Act  and 
§§  35.929  through  35.929-3. 

§  35.929-3  Implementation  of  the  user 
charge  system. 

(a)  Upon  approval  of  a  grantee’s  user 
charge  system,  implementation  of  the 
approved  system  shall  become  a  condi- 
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tion  of  the  grant  and  the  grantee  shall 
be  subject  to  the  noncompliance  provi¬ 
sions  of  §  35.965  of  this  subpart. 

(b)  The  grantee  shall  maintain  such 
records  as  are  necessary  to  document 
compliance  with  these  regulations. 

(c)  Guidelines  containing  illustrative 
examples  of  acceptable  user  charge 
systems  are  contained  in  Appendix  B 
to  this  subpart. 

(d)  The  Regional  Administrator  may 
review,  no  more  often  than  annually,  a 
grantee’s  user  charge  system  to  assure 
that  it  continues  to  meet  the  require¬ 
ments  of  §§  35.929-1  through  35.929-3. 

17.  By  amending  §  35.930-1  by  revis¬ 
ing  subparagraph  (a)(4),  by  deleting 
subparagraph  (a)(5),  and  by  revising 
paragraph  (b)  to  read  as  follows: 

§  35.930-1  Types  of  projects. 

(a)  •  •  * 

(4)  Step  2-f-3.  A  combination  of 
design  (step  2)  and  construction  (step 
3)  for  a  treatment  works  as  provided 
under  §  35.909  after  submission  of  the 
items  required  under  §  35.920-3(d). 

(b)  The  Regional  Administrator  may 
award  Federal  assistance  by  a  grant  or 
grant  amendment  from  any  allotment 
or  reallotment  available  to  a  State 
under  §  35.910  for  payment  of  100  per¬ 
cent  of  any  cost  of  construction  of 
treatment  works  required  to  train  and 
upgrade  waste  treatment  works  oper¬ 
ations  and  maintenance  personnel  and 
for  the  costs  of  other  operator  train¬ 
ing  programs,  which  are  limited  to 
mobile  training  units,  classroom 
rental,  specialized  instructors,  and  in¬ 
structional  material,  pursuant  to  sec¬ 
tion  109(b)  of  the  Act. 

(1)  Where  a  grant  is  made  to  serve 
two  or  more  States,  the  Administrator 
is  authorized  to  make  an  additional 
grant  for  a  supplemental  facility  in 
each  State.  The  Federal  funds  avail¬ 
able  under  section  109(b)  to  any  State 
for  all  training  facilities  or  programs 
shall  not  exceed  $500,000. 

(2)  Any  grantee  who  received  a  grant 
under  section  109(b)  prior  to  enact¬ 
ment  of  the  Clean  Water  Act  of  1977 
shall  be  eligible  to  have  the  grant  in¬ 
creased  by  funds  made  available  under 
the  Act,  not  to  exceed  100  percent  of 
eligible  costs. 

18.  By  adding  a  new  §  35.935-4  to 
read  as  follows: 

§  35.935-4  Step  24  3  grants. 

A  grantee  which  has  received  a  step 
24-3  grant  must  make  submittals  re¬ 
quired  by  §  35.920-3(c)  together  with 
approvable  user  charge  and  industrial 
cost  recovery  systems  and  a  prelimi¬ 
nary  plan  of  operation  and  receive 
written  approval  by  the  Regional  Ad¬ 
ministrator  of  these  submittals  prior 
to  advertising  for  bids  on  the  step  3 
construction  portion  of  the  step  24-3 
grant.  The  cost  of  step  3  work  initiated 
prior  to  such  approval  is  not  allowable. 
Failure  to  make  the  above  submittals 


as  required  may  result  in  suspension 
or  termination  of  grant  under  §  36.965. 

19.  By  revising  §35.935-9  to  read  as 
follows: 

§  35.935-9  Project  completions. 

The  grantee  agrees  to  initiate  and 
complete  the  project  or  cause  it  to  be 
designed,  constructed,  and  completed 
expeditiously  in  accordance  with  the 
grant  agreement  and  application  ap¬ 
proved  by  the  Regional  Administrator. 
The  Regional  Administrator  must  ter¬ 
minate  the  grant  if  initiation  of  con¬ 
struction  for  a  step  3  project  has  not 
occurred  within  1  year  of  award  of  a 
step  3  grant  or  approval  of  plans  and 
specifications  for  step  24  3  grant.  The 
Regional  Administrator  may  defer  ter¬ 
mination  for  not  more  than  6  addition¬ 
al  months  if  he  determines  that  there 
is  good  cause  for  the  delay  in  initi¬ 
ation  of  project  construction. 

20.  By  revising  §35.935-13  to  read  as 
follows: 

§35.935-13  Submission  and  approval  of 
user  charge  systems. 

The  grantee  shall  obtain  the  approv¬ 
al  of  the  Regional  Administrator  of  its 
system  of  user  charges.  (See  also 
§§  35.929  through  35.929-3.) 

(a)  Step  3  grants  awarded  under  reg¬ 
ulations  promulgated  on  February  11, 
1974.  (1)  Except  as  provided  in  para¬ 
graph  (a)(2)  of  this  section,  the  gran¬ 
tee  must  obtain  the  approval  of  the 
Regional  Administrator  of  its  system 
of  user  charges  based  on  actual  use 
which  complies  with  §  35.929-l(a).  The 
Regional  Administrator  shall  not  pay 
more  than  50  percent  of  the  Federal 
share  of  any  step  3  project  unless  the 
grantee  has  submitted  adequate  evi¬ 
dence  of  timely  development  of  its 
system  of  user  charges  nor  more  than 
80  percent  of  the  Federal  share  unless 
the  Regional  Administrator  has  ap¬ 
proved  the  system. 

(2)  A  grantee  which  desires  approval 
of  a  user  charge  system  based  on  ad 
valorem  taxes  in  accordance  with 
§  35.929-l(b)  shall  submit  evidence  of 
compliance  of  its  system  with  the  cri¬ 
teria  in  §35.929-1  (b)(1)  through  (b)(3) 
to  the  Regional  Administrator  by  (90 
days  after  the  effective  date  of  this  in¬ 
terim  regulation).  The  Regional  Ad¬ 
ministrator  shall  advise  the  grantee  if 
the  system  complies  with  §  35.929- 
1(b)(1)  as  soon  as  possible.  The  deter¬ 
mination  of  the  Regional  Administra¬ 
tor  may  be  appealed  in  accordance 
with  Subpart  J,  “Disputes,”  of  Part  30 
of  this  subchapter. 

(i)  Grantees  whose  ad  valorem  tax 
systems  meet  the  criteria  of  §  35.929-1 
(b)(1)  through  (b)(3).  Any  step  3  pay¬ 
ments  being  held  by  the  Regional  Ad¬ 
ministrator  at  50  percent  or  80  percent 
for  failure  to  comply  with  the  require¬ 
ment  for  development  of  a  user  charge 
system  shall  be  released.  However,  the 


grantee  shall  obtain  approval  of  its 
user  charge  system  by  June  30,  1979, 
or  no  further  payments  will  be  made 
until  the  system  is  approved  and  the 
grants  may  be  terminated  or  annulled. 

(ii)  Grantees  whose  ad  valorem  tax 
systems  do  not  meet  the  criteria  of 
§  35.929-1  (b)(1)  through  (b)(3).  Step  3 
grants  will  continue  to  be  adminis¬ 
tered  in  accordance  with  paragraph 
(aXl)  of  this  section. 

(b)  Step  3  grants  awarded  on  or  after 
(insert  effective  date  of  this  regula¬ 
tion)  but  before  July  1,  1979.  The  gran¬ 
tee  must  obtain  approval  of  its  user 
charge  system  before  July  1,  1979.  The 
Regional  Administrator  shall  not 
make  any  payments  on  these  grants, 
may  terminate  or  annul  these  grants, 
and  shall  not  award  any  new  step  3 
grants  to  the  same  grantee  after  June 
30,  1979,  if  the  user  charge  system  has 
not  been  approved.  The  grantee's  user 
charge  or  aa  valorem  tax  rates  and  the 
ordinance  required  under  §35.929-2(e) 
shall  be  approved  by  the  Regional  Ad¬ 
ministrator  and  enacted  by  the  gran¬ 
tee  before  the  treatment  works  con¬ 
structed  with  the  grant  is  placed  into 
operation. 

(c)  Step  3  grants  awarded  after  June 
30,  1979.  The  user  charge  system  must 
be  approved  by  the  Regional  Adminis¬ 
trator  prior  to  grant  award.  The  gran¬ 
tee’s  user  charge  or  ad  valorem  tax 
rates  and  the  ordinance  required 
under  §  35.929-2(e)  shall  be  approved 
by  the  Regional  Administrator  and  en¬ 
acted  by  the  grantee  before  the  treat¬ 
ment  works  constructed  with  the 
grant  is  placed  into  operation. 

21.  By  adding  a  new  §35.935-15  to 
read  as  follows: 

§  35.935-15  Submission  and  approval  of 
industrial  cost  recovery. 

The  grantee  shall  obtain  the  approv¬ 
al  of  the  Regional  Administrator  of  its 
system  of  industrial  cost  recovery. 
(See  also  §§  35.928  through  35.928-4.) 

(a)  Step  3  grants  awarded  under  reg¬ 
ulations  promulgated  on  February  11, 
1974.  (1)  The  grantee  must  obtain  the 
approval  of  the  Regional  Administra¬ 
tor  for  the  system  of  industrial  cast  re¬ 
covery  (see  §  35.928).  The  Regional  Ad¬ 
ministrator  shall  not  pay  more  than  50 
percent  of  the  Federal  share  of  any 
step  3  project  unless  the  grantee  has 
submitted  adequate  evidence  of  timely 
development  of  its  system  of  industrial 
cost  recovery  nor  more  than  80  per¬ 
cent  of  the  Federal  share  unless  the 
Regional  Administrator  has  approved 
the  system. 

(2)  Payments  of  grantees  held  under 
paragraph  (a XI)  of  this  section  shall 
be  released  after  April  25,  1978.  How¬ 
ever,  the  grantee  shall  obtain  approval 
of  its  industrial  cost  recovery  system 
by  June  30,  1979,  or  no  further  pay¬ 
ments  will  be  made  until  the  system  is 
approved. 

(b)  Step  3  grants  awarded  on  or  after 
April  25,  1978,  but  before  July  1,  1979. 
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The  grantee  must  obtain  approval  of 
its  industrial  cost  recovery  system 
before  July  1,  1979.  The  Regional  Ad¬ 
ministrator  shall  not  make  any  pay¬ 
ments  on  these  grants  and  shall  not 
award  any  new  step  3  grants  to  the 
same  grantee  after  June  30,  1979,  if 
the  industrial  cost  recovery  system  has 
not  been  approved.  However,  the  gran¬ 
tee’s  industrial  cost  recovery  system 
rates  and  the  ordinance  required 
under  §35.928-l(h)  shall  be  approved 
by  the  Regional  Administrator  and  en¬ 
acted  by  the  grantee  before  the  treat¬ 
ment  works  constructed  with  the 
grant  is  placed  in  operation. 

(c)  Step  3  grants  awarded  after  June 
30,  1979.  The  industrial  cost  recovery 
system  must  be  approved  by  the  Re¬ 
gional  Administrator  prior  to  grant 
award.  The  grantee’s  industrial  cost 
recovery  system  rates  and  the  ordi¬ 
nance  required  under  §  35.928-l(h) 
shall  be  approved  by  the  Regional  Ad¬ 
ministrator  and  enacted  by  the  gran¬ 
tee  before  the  treatment  works  con¬ 
structed  with  the  grant  is  placed  in  op¬ 
eration. 

22.  By  adding  a  new  paragraph  (d)  to 
§  35.936-13  to  read  as  follows: 

§  35.936-13  Specifications. 

•  *  *  *  # 

<d)  Buy  American.— <  1)  Definitions. 
As  used  in  this  subpart,  the  following 
definitions  apply: 

(1)  “Construction  material’’  means 
any  article,  material,  or  supply 
brought  to  the  construction  site  for  in¬ 
corporation  in  the  building  or  work. 

(ii)  “Component”  means  any  article, 
material,  or  supply  directly  incorpo¬ 
rated  in  construction  material. 

(iii)  “Domestic  construction  materi¬ 
al”  means  an  unmanufactured  con¬ 
struction  material  which  has  been 
mined  or  produced  in  the  United 
States,  or  a  manufactured  construc¬ 
tion  material  which  has  been  manu¬ 
factured  in  the  United  States  if  the 
cost  of  its  components  which  are 
mined,  produced,  or  manufactured  in 
the  United  States  exceeds  50  percent 
of  the  cost  of  all  its  components. 

(iv)  “Nondomestic  construction  ma¬ 
terial”  means  a  construction  material 
other  than  a  domestic  construction 
material. 

(2)  Domestic  Preference.  Domestic 
construction  material  may  be  used  in 
preference  to  nondomestic  materials  if 
it  is  priced  no  more  than  6  percent 
higher  than  the  bid  or  offered  price  of 
the  nondomestic  materials  including 
all  costs  of  delivery  to  the  construc¬ 
tion  site,  including  any  applicable 
duty,  whether  or  not  assessed.  Compu¬ 
tations  will  normally  be  based  on  costs 
on  the  date  of  opening  of  bids  or  pro¬ 
posals. 

(3)  Waiver.  The  Regional  Adminis¬ 
trator  may  waive  the  Buy  American 


provision  based  upon  those  factors 
that  he  deems  relevant,  including: 

(i)  Such  use  is  not  in  the  public  in¬ 
terest: 

(ii)  The  cost  is  unreasonable: 

(iii)  The  available  resources  of  the 
Agency  are  not  sufficient  to  imple¬ 
ment  the  provision,  subject  to  the  con¬ 
currence  of  the  Deputy  Administrator; 

(iv)  The  articles,  materials  or  sup¬ 
plies  of  the  class  or  kind  to  be  used  or 
the  articles,  materials,  or  supplies 
from  which  they  are  manufactured 
are  not  mined,  produced,  or  manufac¬ 
tured.  as  the  case  may  be,  in  the 
United  States  in  sufficient  and  reason¬ 
ably  available  commercial  quantities 
or  satisfactory  quality  for  the  particu¬ 
lar  project:  or 

(v)  Application  of  this  provision  is 
contrary  to  multilateral  government 
procurement  agreements,  subject  to 
the  concurrence  of  the  Deputy  Admin¬ 
istrator. 

(4)  Contract  provision.  Notwith¬ 
standing  any  other  provision  of  this 
subpart,  bidding  documents  and  con¬ 
struction  contracts  for  any  step  3  pro¬ 
ject  for  which  application  is  received 
by  the  Regional  Administrator  after 
February  1,  1978,  shall  contain  the 
“Buy  American”  provision  which  re¬ 
quires  use  of  domestic  construction 
materials  in  preference  to  nondomes¬ 
tic  construction  materials. 

(5)  Substitution.  If  a  nondomestic 
construction  material  or  component  is 
proposed  for  use,  a  bidder,  contractor, 
subcontractor,  or  vendor  may  substi¬ 
tute  a  domestic  material  or  compo¬ 
nent,  to  the  extent  necessary  to 
comply  with  this  subsection. 

(6)  Procedures.  The  Regional  Admin¬ 
istrator  may  utilize  the  appropriate 
procedures  of  §  35.939  in  making  the 
determinations  in  respect  to  this  sub¬ 
section  and  he  shall  generally  observe 
the  Buy  American  procedures,  regula¬ 
tions.  precedents,  and  requirements  of 
other  Federal  departments  and  agen¬ 
cies. 

23.  By  adding  a  new  subparagraph 
(b)(5)  to  §  35.938-9  to  read  as  follows: 

§  35.938-9  Subcontracts  under  construc¬ 
tion  contacts. 

•  *  *  •  • 

(b) *  •  * 

(5)  Applicable  specification  require¬ 
ments  of  §  35.936-13. 

•  •  *  *  • 

24.  By  revising  §  35.939(j)(6)(i)  to 
read  as  follows: 

§  35.939  Protests. 

•  •  •  *  • 

(j)  *  *  * 

(6)  *  •  • 

(i)  Specification  requirements  of 
§35.936-13. 

•  •  •  *  • 


25.  By  revising  §  35.940-3  to  read  as 
follows: 

§  35.940-3  Costs  allowable,  if  approved. 

Certain  direct  costs  are  sometimes 
necessary  for  the  construction  of  a 
treatment  works  and  are  allowable  if 
reasonable  and  approved  by  the  Re¬ 
gional  Administrator  in  the  grant 
agreement  or  a  grant  amendment. 
Such  costs  include,  but  are  not  limited 
to: 

(a)  Land  acquired  after  October  17, 
1972,  that  will  be  an  integral  part  of 
the  treatment  process,  or  that  will  be 
used  for  ultimate  disposal  of  residues 
resulting  from  such  treatment  (for  ex¬ 
ample,  land  for  spray  irrigation  of 
sewage  effluent). 

(b)  Land  acquired  after  December 
26,  1977,  that  will  be  used  for  storage 
of  treated  wastewater  in  land  treat¬ 
ment  systems  prior  to  land  applica¬ 
tion. 

(c)  Land  acquired  after  December  26, 
1977,  that  will  be  used  for  the  purpose 
of  composting  or  temporary  storage  of 
compost  residues  resulting  from 
wastewater  treatment  provided  that 
EPA  has  approved  a  program  for  use 
of  the  compost. 

(d)  Acquisition  of  an  operable  por¬ 
tion  of  a  treatment  works. 

(e)  Rate  determination  studies  re¬ 
quired  under  §  35.925-11. 

26.  By  revising  Appendix  A  to  Sub¬ 
part  E  to  read  as  follows: 

Appendix  A— Cost-Effectiveness  Analysis 
Guidelines 

1.  Purpose.  These  guidelines  represent 
Agency  policies  and  procedures  for  deter¬ 
mining  the  most  cost-effective  waste  treat¬ 
ment  management  system  or  component 
part  thereof. 

2.  Authority.  The  guidelines  contained 
herein  are  provided  pursuant  to  section 
212(2X0  of  the  Federal  Water  Pollution 
Control  Act,  as  amended. 

3.  Applicability.  These  interim  guidelines, 
except  as  noted  otherwise  herein,  shall  be 
effective  and  apply  to  all  facility  plans  pre¬ 
pared  under  Step  1  grants  awarded  after 
(insert  60  days  after  publication).  The 
guidelines  shall  be  effective  (insert  60  days 
after  publication)  for  State  or  locally  fi¬ 
nanced  facility  plans  which  form  the  basis 
for  subsequent  step  2  or  3  Federal  grant  as¬ 
sistance. 

4.  Definitions.  Definitions  of  terms  used  in 
these  guidelines  are  as  follows: 

a.  Waste  treatment  management  system.  A 
system  used  to  restore  the  integrity  of  the 
Nation’s  waters.  “Waste  treatment  manage¬ 
ment  system”  is  used  synonymously  with 
“complete  waste  treatment  system”  as  de¬ 
fined  in  §  35.905-3  of  this  subpart. 

b.  Cost-effectiveness  analysis.  An  analysis 
performed  to  determine  which  waste  treat¬ 
ment  management  system  or  component 
part  thereof  will  result  in  the  minimum 
total  resources  costs  over  time  to  meet  the 
Federal,  State,  or  local  requirements. 

c.  Planning  period.  The  period  over  which 
a  waste  treatment  management  system  is 
evaluated  for  cost-effectiveness.  The  plan¬ 
ning  period  commences  with  the  initial  op¬ 
eration  of  the  system. 
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d.  Service  life.  The  period  of  time  during 
which  a  component  of  a  waste  treatment 
management  system  will  be  capable  of  per¬ 
forming  a  function. 

e.  Useful  life.  The  period  of  time  during 
which  a  component  of  a  waste  treatment 
management  system  will  be  required  to  per¬ 
form  a  function  which  is  necessary  to  the 
system's  operation. 

f.  Disaggregation.  The  result  of  breaking 
down  a  sum  total  of  population  or  economic 
activity  for  a  State  or  other  jurisdiction  (i.e., 
designated  208  area  or  SMS  A)  into  portions, 
each  representing  a  smaller  area  or  jurisdic¬ 
tion. 

5.  Identification,  selection,  and  screening 
of  alternatives.— a.  Identification  of  alterna¬ 
tives.  All  feasible  alternative  waste  manage¬ 
ment  systems  shall  be  initially  identified. 
These  alternatives  should  include  systems 
discharging  to  receiving  waters,  systems 
using  land  or  subsurface  disposal  tech¬ 
niques,  systems  including  revenue  generat¬ 
ing  facilities,  and  systems  employing  the 
reuse  of  wastewater  and  recycling  of  pollut¬ 
ants.  In  identifying  alternatives,  the  possi¬ 
bility  of  staged  development  of  the  system 
shall  be  considered. 

b.  Screening  of  alternatives.  The  identi¬ 
fied  alternatives  shall  be  systematically 
screened  to  define  those  capable  of  meeting 
the  applicable  Federal,  State  and  local  crite¬ 
ria. 

c.  Selection  of  alternatives.  The  identified 
alternatives  shall  be  initially  analyzed  to  de¬ 
termine  which  systems  have  cost-effective 
potential  and  which  should  be  fully  evaluat¬ 
ed  according  to  the  cost-effective  analysis 
procedures  established  in  these  guidelines. 

d.  Extent  of  effort  The  extent  of  effort 
and  the  level  of  sophistication  used  in  the 
cost-effective  analysis  should  reflect  the  size 
and  importance  of  the  project. 

6.  Cost-effective  analysis  procedures.— a. 
Method  of  analysis.  The  resources  costs 
shall  be  evaluated  through  the  use  of  oppor¬ 
tunity  costs.  For  those  resources  that  can  be 
expressed  in  monetary  terms,  the  interest 
(discount)  rate  established  in  section  6e  will 
be  used.  Monetary  costs  shall  be  calculated 
in  terms  of  present  worth  values  or  equiv¬ 
alent  annual  values  over  the  planning 
period  as  defined  in  section  6b.  Nonmone¬ 
tary  factors  (e.g.,  social  and  environmental) 
shall  be  accounted  for  descriptively  in  the 
analysis  in  order  to  determine  their  signifi¬ 
cance  and  impact.  Nonmonetary  factors  in¬ 
clude  primary  and  secondary  environmental 
effects,  implementation  capability,  use  and 
recovery  of  energy  and  scarce  resources,  re¬ 
cycling  of  nutrients,  operability,  perfor¬ 
mance  reliability  and  flexibility.  The  most 
cost-effective  alternative  shall  be  the  waste 
treatment  management  system  determined 
from  the  analysis  to  have  the  lowest  present 
worth  and/or  equivalent  annual  value  with¬ 
out  overriding  nonmonetary  costs  and  to  re¬ 
alize  at  least  identical  minimum  benefits  in 
terms  of  applicable  effluent  limitations. 

b.  Planning  period.  The  planning  period 
for  the  cost-effective  analysis  shall  be  20 
years. 

c.  Elements  of  costs.  The  cost  to  be  consid¬ 
ered  shall  include  the  total  value  of  the  re¬ 
sources  attributable  to  the  waste  treatment 
management  system  or  to  one  of  its  compo¬ 
nent  parts.  To  determine  these  values,  all 
monies  necessary  for  capital  construction 
costs  and  operation  and  maintenance  costs 
shall  be  identified. 

(1)  Capital  construction  costs  used  in  a 
cost-effective  analysis  shall  include  all  con¬ 
tractors'  costs  of  construction  including 


overhead  and  profit;  costs  of  land,  reloca¬ 
tion,  and  right-of-way  and  easement  acquisi¬ 
tion;  costs  of  design  engineering,  field  explo¬ 
ration  and  engineering  services  during  con¬ 
struction;  costs  of  administrative  and  legal 
services  including  costs  of  bond  sales;  star¬ 
tup  costs  such  as  operator  training;  and  in¬ 
terest  durbig  construction.  Contingency 
allowances  consistent  with  the  level  of  pre¬ 
cision  and  detail  of  the  cost  estimates  shall 
be  included. 

(2)  Annual  costs  for  operation  and  mainte¬ 
nance  (including  routine  replacement  of 
equipment  and  equipment  parts)  shall  be  in¬ 
cluded  in  the  cost-effective  analysis.  These 
costs  shall  be  adequate  to  ensure  effective 
and  dependable  operation  during  the  plan¬ 
ning  period  for  the  system.  Annual  costs 
shall  be  divided  between  fixed  annual  costs 
and  costs  which  would  be  dependent  on  the 
annual  quantity  of  wastewater  collected  and 
treated. 

d.  Prices.  The  various  components  of  costs 
shall  be  calculated  on  the  basis  of  market 
prices  prevailing  at  the  time  of  the  cost-ef¬ 
fective  analysis.  Inflation  of  wages  and 
prices  shall  not  be  considered  in  the  analy¬ 
sis.  The  implied  assumption  is  that  all  prices 
involved  will  tend  to  change  over  time  by 
approximately  the  same  percentage.  Thus, 
the  results  of  the  cost-effective  analysis  will 
not  be  affected  by  changes  in  the  general 
level  of  pries. 

e.  Interest  ( discount )  rate.  The  rate  estab¬ 
lished  annually  by  the  Water  Resources 
Council  for  evaluation  of  water  resource 
projects  shall  be  used. 

f.  Interest  during  construction.  (1)  In 
cases  where  capital  expenditures  can  be  ex¬ 
pected  to  be  fairly  uniform  during  the  con¬ 
struction  period,  interest  during  construc¬ 
tion  may  be  calculated  at  lx  ViPxC  where: 

I=the  interest  (discount  rate  in  section  6e) 
P=the  construction  period  in  years 
C=the  total  capital  expenditures 

(2)  In  cases  where  expenditures  will  not  be 
uniform,  or  when  the  construction  period 
will  be  greater  than  4  years,  interest  during 
construction  shall  be  calculated  on  a  year- 
by-year  basis. 

g.  Service  life.  (1)  The  service  life  of  treat¬ 
ment  works  for  a  cost-effective  analysis 
shall  be  as  follows: 

Land  —  Permanent. 

Wastewater  conveyance  structures  (includes 
collection  systems,  outfall  pipes,  intercep¬ 
tors,  force  mains,  tunnels,  etc.)— 50  years. 
Other  structures  (includes  plant  buildings, 
concrete  process  tankage,  basins,  lift  sta¬ 
tions  structures,  etc.) — 30-50  years. 

Process  equipment— 15-20  years. 

Auxiliary  equipment— 10-15  years. 

(2)  Other  service  life  periods  will  be  ac¬ 
ceptable  when  sufficient  justification  can  be 
provided  Where  a  system  or  a  component  is 
for  interim  service  and  the  anticipated 
useful  life  is  less  than  the  service  life,  the 
useful  life  shall  be  substituted  for  the  ser¬ 
vice  life  of  the  facility  in  the  analysis. 

h.  Salvage  value.  (1)  Land  for  treatment 
works,  including  land  used  as  part  of  the 
treatment  process  or  for  ultimate  disposal 
of  residues,  shall  be  assumed  to  have  a  sal¬ 
vage  value  at  the  end  of  the  planning  period 
equal  to  its  prevailing  market  value  at  the 
time  of  the  analysis.  Right-of-way  ease¬ 
ments  shall  be  considered  to  have  a  salvage 
value  not  greater  than  the  prevailing 
market  value  at  the  time  of  the  analysis. 

(2)  Structures  will  be  assumed  to  have  a 
salvage  value  if  there  is  a  use  for  such  struc¬ 


tures  at  the  end  of  the  planning  period.  In 
this  case,  salvage  value  shall  be  estimated 
using  straightiine  depreciation  during  the 
service  life  of  the  treatment  works. 

(3)  For  phased  additions  of  process  equip¬ 
ment  and  auxiliary  equipment,  salvage 
value  at  the  end  of  the  planning  period  may 
be  estimated  under  the  same  conditions  and 
on  the  same  basis  as  described  above  for 
structures. 

(4)  When  the  anticipated  useful  life  of  a 
facility  is  less  than  20  years  (for  analysis  of 
interim  facilities),  salvage  value  can  be 
claimed  for  equipment  where  it  can  be  clear¬ 
ly  demonstrated  that  a  specific  market  or 
reuse  opportunity  will  exist. 

7.  Innovative  and  alternative  wastewater 
treatment  processes  and  techniques.  Begin¬ 
ning  October  1,  1973,  publicly  owned  treat¬ 
ment  works  using  processes  and  techniques 
meeting  the  criteria  of  Appendix  E  to  this 
subpart  may  be  grant  eligible  if  the  cost-ef¬ 
fective  analysis  demonstrates  that  the  total 
present  worth  cost  of  such  works  does  not 
exceed  the  present  worth  of  what  would 
otherwise  be  the  most  cost-effective  pollu¬ 
tion  control  alternative  by  more  than  15 
percent.  This  percentage  increase  shall 
apply  to  the  total  present  worth  cost  of  the 
proposed  waste  treatment  system  where 
more  than  50  percent  of  its  cost  involves  in¬ 
novative  or  alternative  technologies.  Should 
Innovative  or  alternative  components  com¬ 
prise  50  percent  or  less  of  the  waste  treat¬ 
ment  system  costs,  the  percentage  increase 
shall  apply  only  to  the  innovative  and  alter¬ 
native  unit  processes  and  operations  (and 
other  differing  portions)  of  the  project  as 
compared  with  corresponding  portions  of 
the  least  costly  non-innovative  alternative. 
The  above  provisions  exclude  individual  sys¬ 
tems  pursuant  to  §  35.918.  The  Regional  Ad¬ 
ministrator  may  allow  a  grantee  to  apply 
the  15  percent  preference  authorized  by  this 
section  to  facility  plans  prepared  under  Step 
1  grants  made  prior  to  October  1,  1978. 

8.  Cost-effective  staging  and  sizing  of 
treatment  works.— a.  Population  projections. 
(1)  The  population  forecasts  presented  in 
individual  facility  plans  shall,  except  as 
noted  herein,  be  based  upon  disaggregation 
of  State  projections  of  population.  These 
State  projections  shall  be  those  developed 
in  1977,  or  subsequently,  by  the  Bureau  of 
Economic  Analysis  (BEA),  Department  of 
Commerce,  unless,  as  of  (insert  the  date 
these  guidelines  become  effective),  the  State 
has  already  prepared  projections.  These 
State  projections  may  be  used  instead  of  the 
BEA  projections  if  the  year  2000  State  pop¬ 
ulation  does  not  exceed  that  of  the  BEA 
projection  by  more  than  5  percent.  Should 
the  departure  exceed  this  amount,  the 
State-prepaied  projection  must  cither  be  re¬ 
vised  and  subsequently  approved  by  the  Re¬ 
gional  Administrator  or  be  justified  on  the 
basis  of  historical  and  current  trends 
(energy  and  industrial  development,  mili¬ 
tary  base  openings,  etc.)  not  taken  into  ac¬ 
count  in  the  BEA  projections.  The  request 
for  departure  from  the  BEA  projections,  to¬ 
gether  wiih  the  justification,  must,  be  sub¬ 
mitted  for  approval  to  the  Administrator. 
At  or  before  that  time,  the  State  shall  issue 
a  public  notice  of  the  request.  Prior  to  the 
Administrator's  approval  of  the  State-pre¬ 
pared  projection,  the  Regional  Administra¬ 
tor  shall  solicit  public  comments  and  hold  a 
public  hearing  if  important  issues  are  raised 
or  if  serious  questions  arise  concerning  the 
validity  of  the  State  projections. 

(2)  Each  State,  working  with  designated 
208  planning  agencies  and  other  regional 
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planning  agencies  in  nondesignated  areas  of 
the  State,  shall  disaggregate  the  State  pop¬ 
ulation  projection  among  its  designated  208 
areas,  other  Standard  metropolitan  stratistl- 
cal  areas  (SMSA’s)  not  included  in  the  208 
area,  or  other  appropriate  urban  units,  and 
its  remaining  counties  or  other  appropriate 
jurisdictions.  When  disaggregating  the 
State  population  total,  the  State  shall  take 
into  account  the  projected  population  and 
economic  activities  identified  in  facility 
plans,  areawide  208  plans  and  municipal 
master  plans.  The  sum  of  the  disaggregated 
projections  shall  not  exceed  the  State  pro¬ 
jection.  Where  a  designated  208  area  has.  as 
of  (insert  the  date  these  guidelines  become 
effective),  already  prepared  a  population 
projection,  it  may  be  used  if  the  year  2000 
population  does  not  exceed  that  of  the  dis¬ 
aggregated  projection  by  more  than  10  per¬ 
cent.  Should  the  departure  exceed  this 
allowance,  the  208  area-prepared  projection 
shall  be  revised  and  submitted  for  approval 
to  the  State  and  the  Regional  Administra¬ 
tor. 

(3)  The  State  projection  totals  and  the 
disaggregations  will  be  submitted  as  an 
output  of  the  statewide  water  quality  man¬ 
agement  process.  The  submission  shall  in¬ 
clude  a  list  of  designated  208  areas,  all 
SMSA's  and  counties  or  other  units  outside 
the  208  areas.  For  each  unit  the  disaggre¬ 
gated  population  shall  be  shown  for  the 
years  1980,  1990,  2000.  The  State  projection 
totals  and  the  disaggregations  will  be  re¬ 
viewed  by  the  Regional  Administrator  for 
approval  prior  to  October  1, 1979. 

(4)  Upon  approval  of  the  State  projection 
totals  and  disaggregations,  they  shall  be 
used  thereafter  for  areawide  water  quality 
management  planning  as  well  as  for  facility 
planning  and  the  “needs”  surveys.  Within 
areawide  208  planning  areas,  the  designated 
agencies,  in  consultation  with  the  States, 
shall  disaggregate  the  208  area  projections 
among  the  SMSA  and  non-SMSA  areas  and 
then  disaggregate  these  SMSA  and  non- 
SMSA  projections  among  the  facility  plan¬ 
ning  areas  and  the  remaining  areas.  For 
those  SMSA’s  not  included  within  designat¬ 
ed  208  planning  areas,  each  State,  with  as¬ 
sistance  from  appropriate  regional  planning 
agencies,  shall  disaggregate  the  SMSA  pro¬ 
jection  among  the  facility  planning  areas 
and  the  remaining  areas  within  the  SMSA. 
The  State  shall  check  the  facility  planning 
area  forecasts  to  ensure  their  reasonable¬ 
ness  and  consistency  with  the  SMSA  projec¬ 
tions. 

(5)  For  non-SMSA  facility  planning  areas 
not  included  in  designated  areawide  208 
areas,  the  State  may  disaggregate  popula¬ 
tion  projections  for  non-SMSA  countries 
among  facility  planning  areas  and  remain¬ 
ing  areas.  Otherwise,  the  grantee  is  to  fore¬ 
cast  future  population  growth  for  the  facili¬ 
ty  planning  area  by  linear  extrapolation  of 
the  recent  past  (1960  to  present)  population 
trends  for  the  planning  area,  use  of  correla¬ 
tions  of  planning  area  growth  with  popula¬ 
tion  growth  for  the  township,  county  or 
other  larger  parent  area  population,  or  an¬ 
other  appropriate  method.  A  population 
forecast  may  be  raised  above  that  indicated 
by  the  extension  of  past  trends  where  likely 
impacts  of  significant  new  energy  develop¬ 
ments.  large  new  industries.  Federal  instal¬ 
lations,  or  institutions  would  justify  such 
departures,  and  such  justification  is  docu¬ 
mented  in  the  facility  plan.  In  such  cases, 
population  forecasts  should  be  based  on  es¬ 
timates  of  new  employment  to  be  generated. 
The  State  shall  check  individual  population 
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forecasts  to  ensure  consistency  with  overall 
projections  for  non-SMSA  counties  and  jus¬ 
tification  for  any  departures  from  past 
trends. 

(6)  Facility  plans  prepared  under  step  1 
grants  awarded  later  than  6  months  after 
Agency  approval  of  the  State  disaggrega¬ 
tions  shall  follow  population  forecasts  devel¬ 
oped  in  accordance  with  these  guidelines. 

b.  Wastewater  flow  estimates.  (1)  In  deter¬ 
mining  total  average  daily  .flow  for  the 
design  of  treatment  works,  the  flows  to  be 
considered  include  the  average  daily  base 
flows  expected  from  residential  sources, 
commercial  sources,  institutional  sources, 
and  industries  to  be  served  by  the  works 
plus  allowances  for  future  industries  and 
nonexcessive  infiltration/inflow.  The 
amount  of  nonexcessive  infiltration/inflow, 
not  included  in  the  base  flow  estimates  pre¬ 
sented  herein,  is  to  be  determined  in  accor¬ 
dance  with  the  appropriate  Agency  guid¬ 
ance  for  sewer  system  evaluation  or  Agency 
policy  on  treatment  and  control  of  com¬ 
bined  sewer  overflows  (PRM  75-34). 

(2)  The  estimation  of  existing  and  future 
average  daily  base  flows  (ADBF),  exclusive 
of  flow  reduction  from  combined  residential, 
commercial  and  institutional  sources,  shall 
be  based  upon  one  of  the  following  meth¬ 
ods: 

(a)  Preferred  method.  Existing  ADBF 
would  be  estimated  based  upon  a  fully  docu¬ 
mented  analysis  of  water  use  records  adjust¬ 
ed  for  consumption  and  losses  or  on  records 
of  wastewater  flows  for  extended  dry  peri¬ 
ods  less  estimated  dry  weather  infiltration. 
Future  flows  for  the  treatment  works  design 
should  be  estimated  by  determining  the  ex¬ 
isting  per  capita  flows  based  on  existing 
sewered  resident  population  and  multiply¬ 
ing  this  figure  by  the  future  projected  popu¬ 
lation  to  be  served.  Seasonal  population  can 
be  converted  to  equivalent  full-time  resi¬ 
dents  using  the  following  multipliers: 

Day -use  visitor  (0.1-0.2). 

Seasonal  visitor  (0.5-0.8). 

The  preferred  method  shall  be  used  wherev¬ 
er  water  supply  records  or  wastewater  flow 
data  exist.  Allowances  for  future  increases 
of  per  capita  flow  over  time  will  not  be  ap¬ 
proved. 

(b)  Optional  method.  Where  water  supply 
and  wastewater  flow  data  are  lacking,  exist¬ 
ing  and  future  ADBF  shall  be  estimated  by 
multiplying  a  gallon  per  capita  per  day 
(gpcd)  allowance  not  exceeding  those  in  the 
following  table,  except  as  noted  below,  by 
the  estimated  total  of  the  existing  and 
future  resident  populations  to  be  served. 
The  tabulated  ADBF  allowances,  based 
upon  several  studies  of  municipal  water  use, 
include  estimates  for  commercial  and  insti¬ 
tutional  sources  as  well  as  residential 
sources.  The  Regional  Administrator  may 
approve  exceptions  to  the  tabulated 
allowances  where  large  (more  than  25  per¬ 
cent  of  total  estimated  ADBF)  commercial 
and  institutional  flows  are  documented. 


Description  Gallons  per 

capita  per  day 


Non-SMSA  cities  and  towns  with  projected 

total  10-yr  populations  of  5,000  or  less 60-70 

Other  cities  and  towns _ .... _ ... _ _  65-80 


c.  Flow  reduction.  The  cost-effective  anal¬ 
ysis  for  each  facility  planning  area  shall  in¬ 
clude  an  evaluation  of  the  costs,  cost-sav¬ 
ings,  and  effects  of  flow  reduction  measures 
unless  the  existing  ADBF  from  the  area  is 


less  than  70  gpcd,  or  the  current  population 
of  the  applicant  municipality  is  under 
10,000,  or  the  area  is  exempted  by  the  Re¬ 
gional  Administrator  for  having  an  effective 
existing  flow  reduction  program.  Flow  re¬ 
duction  measures  include  public  education, 
pricing  and  regulatory  approaches  or  a  com¬ 
bination  of  these.  In  preparing  the  facility 
plan  and  cost-effective  analysis  included 
therein  the  grantee  shall,  as  a  minimum: 

(1)  Estimate  the  flow  reductions  imple- 
mentable  and  cost-effective  when  the  treat¬ 
ment  works  become  operational  and  10  and 
20  years  hence.  The  measures  to  be  evaluat¬ 
ed  shall  include  a  public  information  pro¬ 
gram;  pricing  and  regulatory  approaches;  in¬ 
stallation  of  water  meters,  and  retrofit  of 
toilet  dams  and  low-flow  showerheads  for 
existing  homes  and  other  habitations;  and 
specific  changes  in  local  ordinances,  build¬ 
ing  codes  or  plumbing  codes  requiring  in¬ 
stallations  of  water  saving  devices  such  as 
water  meters,  water  conserving  toilets, 
showerheads,  lavatory  faucets,  and  appli¬ 
ances  in  new  homes,  motels,  hotels,  institu¬ 
tions,  and  other  establishments. 

(2)  Estimate  the  costs  of  the  proposed 
flow  reduction  measures  over  the  20-year 
planning  period,  including  costs  of  public  in¬ 
formation,  administration,  retrofit  of  exist¬ 
ing  buildings  and  the  incremental  costs,  if 
any,  of  installing  water  conserving  devices 
in  new’  homes  and  establishments. 

(3)  Estimate  the  energy  reductions;  total 
cost  savings  for  wastewater  treatment, 
water  supply,  and  energy  use;  and  the  net 
cost  savings  (total  savings  minus  total  costs) 
attributable  to  the  proposed  flow  reduction 
measures  over  the  planning  period.  The  esti¬ 
mated  cost  savings  shall  reflect  reduced 
sizes  of  proposed  wastewater  treatment 
works  plus  reduced  costs  of  future  water 
supply  facility  expansions. 

(4)  Develop  and  provide  for  implementing 
a  recommended  flow  reduction  program. 
This  shall  include  a  public  information  pro¬ 
gram  highlighting  effective  flow  reduction 
measures,  their  costs,  and  the  savings  of 
water  and  costs  for  a  typical  household  and 
for  the  community.  In  addition,  the  recom¬ 
mended  program  shall  comprise  those  flow 
reduction  measures  which  are  cost-effective, 
are  supported  by  the  public  and  are  within 
the  implementation  authority  of  the  gran¬ 
tee  or  another  entity  willing  to  cooperate 
with  the  grantee. 

(5)  Take  into  account  in  the  design  of  the 
treatment  works  the  flow  reduction  estimat¬ 
ed  for  the  recommended  program. 

d.  Industrial  flows.  (1)  The  total  design 
flow  capacity  of  the  treatment  works  may 
include  allowances  for  Industrial  flows.  The 
allowances  may  include  capacity  needed  for 
industrial  flows  presently  served  by  the  ex¬ 
isting  treatment  works.  However,  such  flows 
shall  be  carefully  reviewed  and  means  of  re¬ 
ducing  them  shall  be  considered.  Capacity 
needs  for  existing  flows  from  significant  in¬ 
dustrial  users  and  for  future  flows  from  all 
industries  intending  to  increase  their  flows 
or  relocate  in  the  area  must  be  documented 
by  letters  of  intent  to  the  grantee.  Require¬ 
ments  for  letters  of  intent  from  significant 
industrial  dischargers  are  set  forth  in 
§  35.925-12  (industrial  cost  recovery). 

(2)  There  are  many  uncertainties  in  fore¬ 
casting  future  industrial  flows,  but  there  is 
a  need  to  allow  for  some  unforeseeable 
future  industrial  growth.  Thus,  the  cost-ef¬ 
fective  (grant  eligible)  design  capacity  and 
flow  of  the  treatment  works  may  include  in 
addition  to  the  existing  industrial  flows  and 
future  industrial  flows  which  are  document- 
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ed  by  letters  of  intent,  a  nominal  flow 
allowance  for  future  nonidentifiable  indus¬ 
tries  or  for  unforeseeable  industrial  expan¬ 
sions,  provided  that  208  plans,  land-use 
plans  and  zoning  provide  for  such  industrial 
growth.  This  additional  allowance  for 
future  unforeseen  industrial  flow  shall  not 
exceed  5  percent  (or  10  percent  for  towns 
with  lees  than  10,000  population)  of  the 
total  design  flow  of  the  treatment  works  ex¬ 
clusive  of  the  allowance  or  25  percent  of  the 
total  industrial  flow  (existing  plus  docu¬ 
mented  future),  whichever  is  greater. 

e.  Staging  of  treatment  plants.  (1)  The  ca¬ 
pacity  of  treatment  plants  (i.e.,  new  plants, 
upgraded  plants,  or  expanded  plants)  to  be 
funded  under  the  construction  grants  pro¬ 
gram  shall  not  exceed  that  necessary  for 
wastewater  flows  projected  during  an  initial 
staging  period  determined  pursuant  to  one 
of  the  following  methods: 

(a)  First  method.  At  least  three  alternative 
staging  periods  (10  years,  15  years,  and  20 
years)  shall  be  analyzed  and  the  least  costly 
(i.e.,  total  present  worth  or  average  annual 
cost)  staging  period  should  be  selected. 

(b)  Second  method.  The  staging  period 
shall  not  exceed  the  period  which  is  appro¬ 
priate  according  to  the  following  table. 

Staging  Periods  for  Treatment  Plants 


Maximum  initial 

Flow  growth  factors  (20  yr)1  staging  period 


Qos  Qo> 

1MCD  1MGD 
(yr)  (yr) 


Less  that  1.3 . 20  20 

1.3  to  1.8 .  20  15 

Greater  than  1.8.... . . .  10  10 


■Ratio  of  wastewater  flow  expected  at  end  of 
twenty  (20)  yr.  planning  period  to  initial  flow  when 
plant  is  expected  to  become  operational  (Q20/Qo). 

(2)  A  municipality  may  stage  the  construc¬ 
tion  of  a  treatment  plant  for  a  shorter 
period  than  the  maximum  allowed  under 
this  policy.  A  shorter  staging  period  might 
be  based  upon  environmental  factors  (sec¬ 
ondary  impacts,  compliance  with  other  envi¬ 
ronmental  laws  pursuant  to  §35.925-14, 
energy  conservation,  water  supply),  an  ob¬ 
jective  concerning  planned  modular  con¬ 
struction,  the  utilization  of  temporary  treat¬ 
ment  plants,  or  attainment  of  consistency 
with  locally  adopted  plans  including  com¬ 
prehensive  and  capital  improvement  plans. 
However,  in  no  case  should  the  staging 
period  be  less  than  10  years,  because  of  asso¬ 
ciated  cost  penalties  and  the  time  necessary 
to  plan,  apply  for  and  receive  funding,  and 
construct  later  stages. 

(3)  The  design  parameters  for  the  pro¬ 
posed  treatment  plant  shall  be  presented  in 
the  facility  plan.  Whenever  the  size  or  capa¬ 
cities  of  proposed  treatment  plant  compo¬ 
nents  would  exceed  the  minimum  reliability 
requirements  suggested  in  the  EPA  techni¬ 
cal  bulletin,  “Design  Criteria  for  Mechani¬ 
cal,  Electric,  and  Fluid  System  and  Compo¬ 
nent  Reliability,”  a  complete  justification, 
including  supporting  data,  shall  be  provided 
to  the  Regional  Administrator  for  his  ap¬ 
proval. 

f.  Staging  of  interceptors.  Since  the  loca¬ 
tion  and  length  of  interceptors  will  influ¬ 
ence  growth,  interceptor  routes  and  staging 
of  construction  shall  be  planned  carefully; 
shall  be  consistent  with  approved  208  plans, 
growth  management  plans  and  other  envi¬ 
ronmental  laws  pursuant  to  §35.925-14;  and 


shall  be  consistent  with  Executive  Orders 
for  floodplains  and  wetlands. 

(1)  An  interceptor  may  be  provided  in  the 
initial  stage  to  phase  out  or  eliminate  exist¬ 
ing  point  source  dischargee  and  to  accom¬ 
modate  flows  from  existing  habitations. 
Unless  necessary  to  meet  those  objectives, 
interceptors  should  not  be  extended  into  en¬ 
vironmentally  sensitive  areas,  prime  agricul¬ 
tural  lands  and  other  undeveloped  areas 
(density  less  than  one  household  per  two 
acres).  Where  extension  of  an  interceptor 
through  such  areas  would  be  necessary  to 
interconnect  two  or  more  communities,  the 
grantee  shall  reassess  the  need  for  the  inter¬ 
ceptor  through  further  consideration  of  al¬ 
ternative  wastewater  treatment  systems, 
analyze  primary  and  secondary  environmen¬ 
tal  impacts  of  the  interceptor,  and  provide 
for  appropriate  mitigating  measures  such  as 
re-routing  the  pipe  to  minimize  adverse  im¬ 
pacts  or  restricting  connections  to  the  pipe. 
Conditions  to  ensure  implementation  of  the 
mitigating  measures  shall  be  included  in 
NPDES  permits  when  new  permits  are 
issued  to  the  affected  treatment  facilities  in 
those  cases  where  the  measures  are  required 
to  protect  the  treatment  facilities  against 
overloading. 

(2)  Interceptor  pipe  sizes  (diameters  for 
circular  pipes)  allowable  for  construction 
grant  funding  shall  be  based  upon  a  staging 
period  of  20  years,  unless  the  grantee  can 
demonstrate  that  a  longer  staging  period 
not  to  exceed  40  years  would  be  consistent 
with  projected  land  use  patterns  in  Water 
Quality  Management  Plans  or  plans  devel¬ 
oped  for  compliance  with  other  laws  in  ac¬ 
cordance  with  §  35.925-14,  where  such  plans 
have  been  approved,  and  would  reduce  over¬ 
all  (primary  plus  secondary)  environmental 
impacts  based  on  the  evaluation  of  factors 
such  as  the  following: 

(a)  Primary  impacts. 

(i)  Short-term  disruption  of  traffic,  busi¬ 
ness  and  other  daily  activities. 

(ii)  Destruction  of  flora  and  fauna,  noise, 
erosion  and  sedimentation. 

(b)  Secondary  impacts. 

(i)  Pressure  to  rezone  or  otherwise  facili¬ 
tate  unplanned  development. 

(ii)  Pressure  to  accelerate  growth  for 
quicker  recovery  of  the  non-Federal  share 
of  the  Interceptor  investments. 

(iii)  Effects  on  air  quality  and  environ¬ 
mentally  sensitive  areas  by  cultural 
changes. 

(3)  The  estimation  of  peak  flows  in  inter¬ 
ceptors  shall  be  based  upon  the  following 
considerations: 

(a)  Daily  and  seasonal  variations  of  pipe 
flows,  the  timing  of  flows  from  the  various 
parts  of  the  tributary  area  and  pipe  storage 
effects. 

(b)  The  feasibility  of  off-pipe  storage  to 
reduce  peak  flows. 

(c)  The  use  of  an  appropriate  peak  flow 
factor  that  decreases  as  the  average  daily 
flow’  to  be  conveyed  increases. 

9.  State  guidelines.  In  the  event  a  State 
has  developed  or  chooses  to  develop  compre¬ 
hensive  guidelines  on  cost-effective  sizing 
and  staging  of  treatment  works,  the  Region¬ 
al  Administrator  may  approve  all  or  por¬ 
tions  of  the  State  guidance  for  application 
to  Step  1  facility  plans.  Approved  State 
guidance  may  be  used  in  lieu  of  correspond¬ 
ing  portions  of  these  guidelines,  subject  to 
the  following  conditions: 

a.  The  State  guidance  must  be  at  least  as 
stringent  as  the  provisions  of  these  guide¬ 
lines. 

b.  The  State  must  have  held  at  least  one 
public  hearing  upon  proposed  State  guid- 
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anee,  pursuant  to  regulations  in  Part  105  of 
this  chapter  prior  to  submitting  the  guid¬ 
ance  for  Agency  approval. 

10.  Additional  capacity  beyond  the  cost-ef¬ 
fective  capacity.  Treatment  works  projects 
which  propose  to  include  additional  capac¬ 
ity  beyond  the  cost-effective  capacity  deter¬ 
mined  in  accordance  with  these  guidelines 
may  receive  Federal  grant  assistance  if  the 
following  requirements  are  met: 

a.  The  facility  plan  shall  determine  the 
most  cost-effective  project  and  its  associated 
capacity  in  accordance  with  these  guide¬ 
lines.  The  facility  plan  shall  also  determine 
the  actual  characteristics  of  the  project  to 
be  built  and  its  total  capacity. 

b.  Only  a  portion  of  the  cost  of  the  entire 
proposed  project  including  the  additional 
capacity  shall  be  deemed  eligible  for  Federal 
funding.  The  portion  of  the  cost  of  con¬ 
struction  which  shall  be  deemed  eligible  for 
Federal  funding  under  Sections  203(a)  and 
202(a)  of  the  Act  shall  be  equivalent  to  the 
estimated  construction  costs  of  the  most 
cost-effective  project.  For  the  eligibility  de¬ 
termination,  the  costs  of  construction  of  the 
actual  project  and  the  most  cost-effective 
project  must  be  estimated  on  a  consistent 
basis.  Up-to-date  Agency  cost  curves  or 
other  cost  estimating  guidance  shall  be  used 
to  determine  the  cost  ratios  between  cost-ef¬ 
fective  project  components  and  those  of  the 
actual  project.  These  cost  ratios  shall  be 
multiplied  by  the  Step  2  costs  and  Step  3 
contract  costs  of  actual  project  components 
to  determine  the  eligible  Step  2  and  Step  3 
costs. 

c.  The  entire  proposed  project  to  be  built 
shall  be  assessed  and  determinations  must 
be  made  that  it  is  in  compliance  with  the 
National  Environmental  Policy  Act  and  all 
other  applicable  laws,  regulations  and  guid¬ 
ance.  Particular  attention  should  be  given 
to  assessing  the  potential  secondary  envi¬ 
ronmental  effects  of  the  project  and  to  en¬ 
suring  that  air  quality  standards  will  not  be 
contravened.  The  discharge  of  the  entire 
project  must  not  cause  violations  of  water 
quality  standards. 

d.  The  plans,  specifications,  and  estimates 
for  the  entire  proposed  project  shall  be  ap¬ 
proved  by  the  Regional  Administrator  pur¬ 
suant  to  Section  203(a)  of  the  Act,  notwith¬ 
standing  that  EPA  will  be  funding  only  a 
portion  of  the  designed  capacity  of  the  pro¬ 
posed  project. 

e.  The  grantee  shall  provide  satisfactory 
assurances  to  the  Agency  that  the  funds  for 
the  costs  of  construction  associated  w’ith  the 
additional  capacity  beyond  the  capacity  of 
the  cost-effective  treatment  works  as  deter¬ 
mined  by  EPA  (the  ineligible  portion  of  the 
project)  as  well  as  the  local  share  of  the 
grant  eligible  portion  of  the  cost  of  con¬ 
struction  of  the  project,  will  be  available. 

f.  Appropriate  grant  conditions  or  releases 
shall  be  executed  by  the  grantee  providing 
that  the  Federal  Government  is  protected 
from  any  further  claim  by  the  grantee,  the 
State,  or  any  other  party  for  any  of  the 
costs  of  construction  associated  with  the  ad¬ 
ditional  capacity. 

g.  Industrial  cost  recovery  shall  be  based 
upon  the  portion  of  the  Federal  grant  allo¬ 
cable  to  the  treatment  of  industrial  wastes. 

h.  The  grantee  must  implement  a  user 
charge  system  which  is  applicable  to  the 
entire  service  area  of  the  grantee  including 
the  additional  capacity  of  the  proposed  pro¬ 
ject. 

27.  By  amending  Appendix  C-2  to  Subpart 
E  by  adding  the  following  new  clause  17: 
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17.  Buy  American 

In  accordance  with  the  Buy  American  pro¬ 
vision  in  Public  Law  95-217  (section  215  of 
the  Federal  Water  Pollution  Control  Act,  as 
amended),  and  implementing  EPA  regula¬ 
tions  and  guidelines,  the  Contractor  agree* 
that  preference  will  be  given  to  domestic 
construction  material  by  the  Contractor, 
subcontractors,  materialmen,  and  suppliers 
in  the  performance  of  this  contract. 

(Secs.  9.  10.  12,  14.  15.  16,  17,  18,  20,  21.  22, 
23.  24,  27,  31,  32,  34.  36,  38,  39,  40.  41.  and  75 
of  the  Clean  Water  Act,  Public  Law  95-217.) 
1FR  Doc.  78-11024  Filed  4-24-78;  8:45  am) 

[FRL  875-7] 

PART  35— STATE  AND  LOCAL 
ASSISTANCE 

Subpart  F — State  Management 
Assistance  Grants 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Interim/final  rule. 

SUMMARY:  This  interim  regulation 
implements  section  205(g)  of  the  Fed¬ 
eral  Water  Pollution  Control  Act,  as 
amended  by  the  Clean  Water  Act  of 
1977  (the  “Act”),  These  regulations 
make  funds  available  to  States  to 
manage  the  construction  grant  pro¬ 
gram,  and,  as  needed,  to  hire  qualified 
staff  and  provide  training  necessary  to 
effectively  carry  out  delegated  func¬ 
tions.  These  regulations  supplement 
the  EPA  general  grant  regulations  in 
Part  30  and  other  requirements  set 
forth  in  Part  35  of  this  chapter. 

DATES:  Effective  date:  April  25.  1978. 
Comments  may  be  made  on  or  before 
June  30,  1978.  Public  hearings  for  pur¬ 
poses  of  receiving  comments  will  be 
held  in  June  and  July  1978.  Notice  of 
these  meetings  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Comments  (in  tripli¬ 
cate,  if  possible)  should  be  sent  to:  Mr. 
Alexander  J.  Greene,  Director,  Grants 
Administration  Division,  Attention: 
PM-216-P  Interim  SMAG,  Environ¬ 
mental  Protection  Agency,  401  M 
Street  SW„  Washington,  D.C.  20460. 
Comments  may  be  inspected  at:  Public 
Information  Reference  Unit,  EPA 
Headquarters,  Room  2922  Waterside 
Mall,  401  M  Street  SW„  Washington, 
D.C. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Mr.  Albert  Pelmoter,  Construction 
Operations  Branch  (WH-547),  Envi¬ 
ronmental  Protection  Agency,  401  M 
Street  SW.,  Washington,  D.C.  20460, 
telephone  202-426-8902. 

SUPPLEMENTARY  INFORMATION: 
In  January  1978,  a  task  force  and  work 
groups  comprised  of  EPA  Headquar¬ 
ters  and  Regional  representatives  were 
organized  to  formulate  regulations 
and  guidelines  for  the  implementation 
of  the  requirements  to  the  Clean 


Water  Act  of  1977.  Four  drafts  of 
these  regulations  have  been  circulated 
extensively  for  comment  by  State,  re¬ 
gional  and  local  officials  as  well  as  by 
the  public  and  interested  organiza¬ 
tions.  Numerous  meetings  were  con¬ 
ducted  to  solicit  public  input.  These 
included  four  days  of  open  meetings  in 
Washington,  D.C.,  six  briefings  for 
State  and  local  officials  held  at  EPA 
regional  offices,  and  meetings  with 
representatives  of  the  Association  of 
State  and  Interstate  Water  Pollution 
Control  Administrators  (ASIWPCA), 
the  Association  of  Metropolitan  Sew¬ 
erage  Agencies  (AMSA),  Water  Pollu¬ 
tion  Control  Federation  (WPCF)  and 
various  EPA  advisory  groups.  Repre¬ 
sentatives  of  Federal  agencies  were 
consulted  informally.  Important  ques¬ 
tions  and  issues  raised  in  these  meet¬ 
ings  are  discussed  in  later  paragraphs 
of  this  preamble. 

General 

The  purpose  of  these  regulations  is 
to  implement  section  205(g)  of  the  Act 
and  thus  make  funds  available  to 
States  to  manage  the  construction 
grant  program,  and.  as  needed,  to  hire 
qualified  staff  and  provide  training 
necessary  to  effectively  carry  out  dele¬ 
gated  functions. 

Section  205(g)(1)  of  the  Act  autho¬ 
rizes  the  Administrator  to  reserve  each 
fiscal  year  a  sum  not  to  exceed  2  per¬ 
cent  of  the  allotment  made  to  each 
State  for  construction  grants.  Sums  so 
reserved  shall  be  available  for  making 
grants  to  States  under  section 
205(g)(2)  to  cover  the  reasonable  costs 
of  administering  any  aspects  of  the 
construction  grants  program  which 
the  Administrator  delegates  to  a  State. 
Section  205(g)(2)  also  provides  that 
these  funds  may  also  be  used  to  in¬ 
crease  the  amount  made  available  to 
the  States  for  administering  an  ap¬ 
proved  program  under  sections  402, 
404,  or  208(b)(4),  and  managing  waste 
treatment  construction  grants  for 
small  communities.  Reserved  funds 
that  are  not  used  for  making  State 
management  assistance  grants  by  the 
end  of  the  two  year  allotment  period 
will  be  added  to  the  construction  grant 
amounts  last  allotted  to  a  State  and 
shall  be  immediately  available  for 
awarding  grants  for  the  construction 
of  wastewater  treatment  projects. 

The  delegation  agreement  is  to  be 
the  mechanism  for  implementation  of 
the  construction  management  assis¬ 
tance  grant  program  and  shall  address 
both  the  functions  to  be  delegated  and 
the  State’s  capability  to  conduct  those 
functions. 

These  regulations  also  provide  that 
State  programs  funded  under  §35.913 
prior  to  the  effective  date  of  these  reg¬ 
ulations  may  continue  to  be  funded 
under  that  regulation  until  one  year 
after  that  date,  or  until  a  construction 
management  assistance  grant  is 


awarded  to  a  State,  whichever  occurs 
first. 

Issues 

In  drafting  these  regulations,  sub¬ 
stantive  issues  arose  in  connection 
with:  (1)  interfacing  a  State’s  con¬ 
struction  management  assistance 
grants  with  its  sections  402,  404  and 
208(b)(4)  programs;  (2)  maintaining 
continuity  in  a  State  construction 
grant  program  in  the  face  of  uncertain 
timing  of  Federal  appropriations:  and 
(3)  satisfying  public  participation  re¬ 
quirements  for  delegation  of  the  con¬ 
struction  grants  program.  A  discussion 
of  these  topics  and  issues  follows. 

1 .  INTERFACING  OF  PROGRAMS 

Discussions  of  the  interface  between 
State  management  assistance  grants 
and  the  administration  of  its  section 
208(b)(4),  402  and  404  programs  cen¬ 
tered  around  three  concerns.  First,  the 
need  for  a  separate  grant  for  manag¬ 
ing  the  State’s  construction  grants 
program;  second,  the  timing  of  the  re¬ 
lease  of  205(g)  funds  for  administering 
sections  402,  404  and  208(b)(4)  pro¬ 
grams:  and  third,  the  need  to  maintain 
current  levels  of  a  State’s  financial 
support  for  existing  water  pollution 
control  programs. 

a.  Separate  Grants.  The  thrust  of 
this  new  legislative  amendment  is  to 
decentralize  the  management  of  the 
construction  grants  program,  i.e.,  to 
shift  the  management  from  the  Feder¬ 
al  Government  to  the  State  govern¬ 
ment.  Since  the  Federal  Government 
has  been  performing  this  management 
function  since  the  program’s  inception 
in  1956,  this  shift  represents  a  major 
operational  change.  A  whole  new  body 
of  policy  issuances  will  be  required  to 
insure  that,  in  carrying  out  the  provi¬ 
sions  of  section  205(g),  the  national 
characteristics  of  this  program  will  be 
maintained,  high  standards  of  conduct 
will  not  be  compromised  and,  in  the 
long  run,  applicants  and  grantees  will 
benefit  by  the  removal  of  one  layer  of 
government  from  the  grant  approval 
process. 

Construction  management  assis¬ 
tance  funds  will  be  awarded  under  a 
separate  grant  to  insure  that  this  im¬ 
portant  shift  can  be  carried  out  with¬ 
out  being  encumbered  by  policies  and 
procedures  of  other  grant  programs. 

Section  205(g)  funds  for  use  in  ad¬ 
ministering  sections  208(b)(4),  402  and 
404  programs  are  to  be  awarded  in 
conjunction  with  sections  106  and  208 
State  grants.  Amendment  of  these 
grants  will  facilitate  use  of  section 
205(g)  funds  since  the  basic  mecha¬ 
nism  for  providing  support  for  permit 
and  planning  activities,  together  with 
regulations  governing  their  conduct, 
already  exist  in  the  sections  106  and 
208  grant  programs. 

b.  Timing.  The  legislative  history  of 
section  205(g)  clearly  establishes  that 
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the  State’s  management  of  the  con¬ 
struction  grants  program  is  the 
number  one  priority  for  the  use  of  sec¬ 
tion  205(g)(2)  funds.  Funds  in  excess 
of  those  required  to  properly  manage 
the  construction  grant  program  are  to 
be  made  available  for  administering 
sections  208(b)(4),  402  and  404  activi¬ 
ties  as  necessary.  Accordingly,  these 
regulations  provide  that  the  award  of 
the  construction  management  assis¬ 
tance  grant  is  a  first  order  of  priority 
and  that  funds  in  support  of  a  sub¬ 
stantial  delegation  would  have  to  be 
made  available  through  that  grant 
prior  to  increasing  section  106  or  208 
grants  with  section  205(g)  funds. 
Therefore,  before  section  205(g) 
monies  will  be  made  available  for  sec¬ 
tion  106  or  208  Grant  Program  pur¬ 
poses,  the  level  of  funding  required  for 
proper  management  of  a  State’s  con¬ 
struction  grants  program  must  be  de¬ 
termined. 

However,  it  is  important  to  recognize 
that,  upon  receipt  of  section  205(g) 
grant  funds,  most  States  will  be  in  a 
position  to  release  section  106  grant 
funds  which  were  being  used  to  sup¬ 
port  construction  grant  management 
activities.  Since  such  funds  would  be 
immediately  available  to  support  addi¬ 
tional  activities  customarily  funded 
under  the  section  106  grant  (e.g.,  per¬ 
mitting,  planning,  etc.),  plans  for  using 
such  funds  should  be  incorporated  in 
the  delegation  agreement. 

States  are  expected  to  begin  negoti¬ 
ating  delegation  agreements  with  EPA 
regional  officials  as  soon  as  possible  so 
that  the  award  of  construction  man¬ 
agement  assistance  grants  can  be  ex¬ 
pedited. 

c.  State  level  of  support  Funds  pro¬ 
vided  to  a  State  under  section  205(g) 
must  not  be  used  to  reduce  the  level  of 
Federal  or  State  expenditures  on 
water  pollution  control  programs; 
rather,  these  funds  will  be  used  to  sup¬ 
plement  (not  supplant)  State  funding. 
To  do  otherwise  would  be  contrary  to 
Congressional  intent. 

2.  CONTINUITY 

In  order  to  assure  continuity  in 
State  programs  from  one  fiscal  year  to 
the  next,  funds  obligated  under  con¬ 
struction  management  assistance 
grants  shall  be  available  for  expendi¬ 
ture  for  a  period  of  5  years.  The  grant 
may  be  amended  annually  as  subse¬ 
quent  allotments  are  appropriated  by 
Congress.  It  is  believed  that,  States 
will  have  sufficient  funding  stability 
to  hire,  train  and  maintain  qualified 
staff  under  this  provision  regardless  of 
the  timing  or  amounts  of  future  Con¬ 
gressional  appropriations. 

The  award  of  a  construction  man¬ 
agement  assistance  grant  after  the  ex¬ 
ecution  of  a  delegation  agreement  be¬ 
tween  the  State  and  EPA  constitutes 
the  State’s  obligation  of  the  funds 
under  the  management  assistance 


grant  for  purposes  of  the  require¬ 
ments  of  205(g)(1). 

3.  PUBLIC  PARTICIPATION 

Section  35.1033  of  these  regulations 
provides  for  public  participation 
during  the  development,  review,  and 
approval  of  a  new  delegation  agree¬ 
ment  or  modification  of  an  existing 
agreement  and  requires  a  public  hear¬ 
ing  to  be  conducted  on  a  draft  delega¬ 
tion  agreement  whenever  the  Regional 
Administrator  determines  that  there  is 
significant  public  interest  in  such  a 
hearing.  States  already  operating 
under  delegation  agreements  under 
§  35.913  must  conduct  a  public  hearing 
or  public  meeting  on  the  first  applica¬ 
tion  for  a  construction  management 
assistance  grant.  In  addition,  these 
regulations  provide  that  any  interest¬ 
ed  citizen  adversely  affected  by  a 
State  decision  or  omission  under  a  del¬ 
egation  agreement  may  appeal  to  the 
Regional  Administrator  for  review  of 
the  State’s  determination. 

Related  Regulations 

In  this  same  issue  of  the  Federal 
Register,  EPA  is  publishing  interim/ 
final  amendments  to  Subpart  E  of 
Part  35,  governing  award  of  grants  for 
construction  of  wastewater  treatment 
projects.  Also  in  this  issue  are  pro¬ 
posed  regulations  affecting  Subpart  E. 
The  reader’s  attention  is  directed  to 
these  related  regulatory  changes  re¬ 
sulting  from  the  Clean  Water  Act  of 
1977. 

Other  changes  pertaining  to  State 
water  pollution  control  programs  are 
required  in  Subpart  B  of  Part  35 
(§35.551  et  seq.).  The  March  3.  1978 
draft  of  these  construction  grant  regu¬ 
lations  included  (as  an  addendum  to 
section  3)  a  draft  of  these  proposed 
changes  which  we  will  be  happy  to 
furnish  on  request  to  Mr.  Albert  Pel- 
moter  (address  above).  These  changes 
to  the  section  106  program  regulations 
will  be  made  in  the  future.  To  the 
extent  that  existing  section  106  regu¬ 
lations  are  contradictory  to  these  in¬ 
terim  construction  grant  regulations, 
the  interim  construction  grant  regula¬ 
tions  will  be  controlling. 

Note.— The  Environmental  Protection 
Agency  has  determined  that  this  document 
does  not  contain  a  major  proposal  requiring 
preparation  of  an  Economic  Impact  Analy¬ 
sis  Statement  under  Executive  Order  11821 
and  OMB  Circular  A- 107. 

Dated:  April  18,  1978. 

Douglas  M.  Costle, 
Administrator. 

1.  40  CFR  Part  35  is  amended  by  de¬ 
leting  §  35.913  from  Subpart  E. 

2.  40  CFR  Part  35  is  amended  by 
adding  a  new  Subpart  F  to  read  as  fol¬ 
lows: 


Subpart  F — State  Management  Astrttance 
Grants 

Sec. 

35.1000  Purpose  and  scope. 

35.1005  Policy. 

35.1010  Application  for  grant. 

35.1015  Eligibility  for  funding. 

35.1016  Limitations  on  award. 

35.1020  Grant  amount  and  award. 

35.1025  Payment. 

35.1030  Delegation  agreement. 

35.1030- 1  Scope  of  delegation  agreement. 

35.1030- 2  Certification  procedures. 

35.1030- 3  Limitation  upon  delegation. 

35.1030- 4  Terms  of  delegation  agreement. 

35.1030- 5  Implementation  of  the  delega¬ 
tion  agreement. 

35.1030- 6  State  assurance. 

35.1030- 7  Determination  of  competency. 

35.1030- 8  Amendments. 

35.1030- 9  Right  of  review;  appeal. 

35.1033  Public  participation. 

35.1035  Adherence  to  budget  estimates.  . 
35.1040  Program  evaluation  and  reporting. 
35.1045  Reduction  of  grant  amount;  sus¬ 
pension  or  termination  of  grants. 

35.1050  Disputes. 

Authorty:  Sec.  26  of  the  Clean  Water 
Act,  Public  Law  95-217. 

§  35.1000  Purpose  and  scope. 

These  regulations  establish  policies 
and  procedures  for  grants  under  sec¬ 
tion  205(g)  of  the  Federal  Water  Pol¬ 
lution  Control  Act,  as  amended  by  the 
Clean  Water  Act  of  1977  (the  Act). 
That  section  authorizes  the  Adminis¬ 
trator  to  reserve  each  fiscal  year  a  sum 
not  to  exceed  2  percent  of  the  allot¬ 
ment  made  to  each  State  under  sec¬ 
tion  205  of  the  Act,  or  $400,000,  which¬ 
ever  is  greater,  for  the  purpose  of 
making  State  management  assistance 
grants.  These  regulations  supplement 
the  EPA  general  grant  regulations  in 
Part  30  and  other  requirements  set 
forth  in  Part  35  of  this  Chapter. 

(a)  Financial  assistance  to  States  for 
reasonable  costs  of  administering  any 
elements  of  the  construction  grants 
program  under  sections  201,  203,  204 
and  212  of  the  Act  and  managing 
waste  treatment  construction  giants 
for  small  communities  will  be  provided 
through  the  award  of  construction 
management  assistance  grants. 

(b)  Financial  assistance  to  States 
under  section  205(g)  of  the  Act  for  ad¬ 
ministration  of  the  permit  program 
under  section  402  and  404  of  the  Act 
and  the  Statewide  waste  treatment 
management  planning  program  under 
section  208(b)(4)  may  be  provided  to 
the  States  in  conjunction  with  the  sec¬ 
tion  106  or  section  208  grants  and  will 
be  administered  under  the  regulations 
governing  those  programs.  Regional 
Administrators  will  coordinate  the 
funding  of  construction  management 
assistance  grants  with  section  106 
State  program  grants  and  section  208 
statewide  water  quality  management 
grants  consistent  with  requirements  of 
paragraph  (c)  of  this  section. 

(c)  Financial  assistance  will  be  grant¬ 
ed  under  this  subpart  for  the  adminis- 
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tration  of  sections  402,  404,  and 
208(b)(4)  programs  only  after  a  con¬ 
struction  management  assistance 
grant  has  been  awarded  to  provide  for 
the  management  of  a  substantial  por¬ 
tion  of  the  construction  grants  pro¬ 
gram  as  determined  by  the  Regional 
Administrator.  The  amount  of  funds 
that  will  be  made  available  under  a 
section  205(g)(2)  grant  for  these  pro¬ 
grams  will  be  limited  to  those  funds 
remaining  in  the  reserved  portion  of 
each  State’s  allotment  after  the  Re¬ 
gional  Administrator’s  determination 
of  the  amount  of  grant  funds  reason¬ 
ably  necessary  to  provide  for  the  man¬ 
agement  of  the  ultimate  delegation  of 
the  conduction  grants  program  under 
this  subpart. 

§  35.1005  Policy. 

It  is  EPA  policy  to  decentralize  man¬ 
agement  of  the  wastewater  treatment 
construction  grant  program  to  the 
maximum  extent  possible  consistent 
with  carrying  out  environmental  ob¬ 
jectives  of  the  Act  and  prudent  fiscal 
management.  This  is  to  be  accom¬ 
plished  through  a  formal  delegation 
agreement  between  the  State  and  the 
Regional  Administrator  specifying 
those  functions  which  the  State  will 
perform  and  certify  to  EPA,  thereby 
preventing  Federal-State  duplication 
in  the  management  of  the  construc¬ 
tion  grants  program  and  increasing  op¬ 
erating  efficiency.  Through  the  sec¬ 
tion  205(g)(1)  construction  manage 
ment  assistance  grant.  States  can  be 
compensated  for  the  reasonable  cost 
of  performing  the  functions  specified 
in  the  delegation  agreement. 

§35.1010  Application  for  grant. 

Application  for  a  grant  shall  be 
made  on  EPA  Form  5700-31,  Applica¬ 
tion  for  Federal  Assistance  (Short 
Form).  Part  III,  Program  Narrative 
Statement,  will  reference  the  delega¬ 
tion  agreement. 

§  35.1015  Eligibility  for  funding. 

(a)  A  State  may  apply  for  Federal  fi¬ 
nancial  assistance  to  cover  the  allowa¬ 
ble  costs  of  administering  or  preparing 
to  administer  functions  which  are  nec¬ 
essary  to  •  manage  the  construction 
grant  program  and  which  are  identi¬ 
fied  in  a  accompanying  delegation 
agreement.  An  application  may  be 
made  by  the  State  water  pollution 
control  agency  or  another  agency  des¬ 
ignated  by  the  Governor. 

(b)  Construction  management  assis¬ 
tance  grant  funds  may  also  be  used  for 
administering  that  segment  of  a 
State’s  construction  grant  program  im¬ 
plemented  without  Federal  assistance 
provided  the  Regional  Administrator 
determines  that  such  program  seg¬ 
ment  is  administered  consistent  with 
Subpart  E  and  this  Chapter. 

§  35.1016  Limitations  on  Award. 

(a)  Maintenance  of  effort  (1)  No 
construction  management  assistance 


grant  will  be  awarded  in  any  fiscal 
year  unless  the  Regional  Administra¬ 
tor  is  satisfied  that  the  expenditure  of 
non  Federal  funds  for  recurrent  ex¬ 
penses  of  its  water  pollution  control 
programs  in  that  year  will  be  at  least 
equal  to  the  non-Federal  expenditures 
for  recurrent  expenses  for  water  pollu¬ 
tion  control  programs  during  fiscal 
year  1977,  unless  the  Regional  Admin¬ 
istrator  determines  that  a  reduction  in 
State  expenditures  is  attributable  to  a 
general  nonselective  reduction  in  the 
programs  of  all  executive  branch  agen¬ 
cies  of  the  State. 

(2)  The  limitation  in  paragraph 
(a)(1)  of  this  section  does  not  apply  to 
a  construction  management  assistance 
grant  awarded  in  any  fiscal  year  for 
which,  as  of  (insert  the  effective  date 
of  this  regulation),  a  State  budget  for 
environmental  protection  which  con¬ 
tains  lower  recurrent  expenditures 
than  those  of  fiscal  year  1977,  was  (i) 
already  adopted  by  the  State  legisla¬ 
ture,  or  (ii)  already  formally  submitted 
to  the  State  legislature  by  the  Gover¬ 
nor,  provided  that  the  State  makes  no 
further  reduction  in  that  budget. 

(b)  State  programs  funded  under 
§35.913  prior  to  the  effective  date  of 
these  regulations  may  continue  to  be 
funded  under  that  provision  for  a 
period  of  1  year  after  that  effective 
date,  or  until  a  construction  manage¬ 
ment  assistance  grant  is  awarded 
under  these  regulations,  whichever 
occurs  first.  In  addition.  States  charg¬ 
ing  fees  under  §35.913  may,  with  the 
approval  of  the  Administrator,  be  re¬ 
imbursed  for  efforts  carried  out  under 
those  agreements  for  the  period  be¬ 
tween  October  1.  1977,  and  the  date  of 
execution  of  an  initial  construction 
management  assistance  grant  if  the 
State  demonstrates  that  insufficient 
funds  were  available  under  §  35.913  to 
support  its  delegated  activities  during 
that  period. 

(c)  Funds  for  State  management  as¬ 
sistance  grants  may  be  obligated  by  a 
grant  award  at  any  time  during  the  2- 
year  period  in  which  the  construction 
grant  allotment  is  available  for  obliga¬ 
tion. 

(d)  Funds  from  initial  and  subse¬ 
quent  construction  management  assis¬ 
tance  grants  which  have  been  awarded 
will  remain  available  for  expenditure 
for  a  period  not  to  exceed  5  years  from 
the  date  of  award  of  each  grant. 

(e)  Unobligated  balances  in  para¬ 
graph  (c)  of  this  section  and  unliqui¬ 
dated  balances  in  paragraph  (d)  of  this 
section  remaining  at  the  end  of  the 
period  for  which  they  are  available 
will  be  added  to  the  amount  last  allot¬ 
ted  to  a  State  under  section  205(c)  of 
the  Act,  and  will  be  immediately  avail¬ 
able  for  funding  the  construction  of 
treatment  works  in  the  same  manner 
and  to  the  same  extent  as  the  last  al¬ 
lotment. 


§35.1025  Payment. 

Payment  under  construction  man¬ 
agement  assistance  grants  will  normal¬ 
ly  be  made  in  keeping  with  anticipated 
expenditures  under  §30.615  of  this 
subchapter.  Payment  may  be  made  in 
advance  or  by  letter  of  credit,  under 
§30.615-1  (b)  or  (c),  as  determined  by 
the  Regional  Administrator. 

§  35.1030  Delegation  agreement. 

(a)  A  delegation  agreement  under 
§  35.1030-1  between  the  Regional  Ad¬ 
ministrator  and  the  State  Water  Pol¬ 
lution  Control  Agency,  or  another 
agency  designated  by  the  Governor, 
must  be  executed  prior  to  the  award  of 
the  initial  construction  management 
assistance  grant.  Following  the  end-of- 
year  review  (see  §  35.1040(b)).  The  del¬ 
egation  agreement  will  be  revised  and/ 
or  amended  as  necessary.  The  award 
of  additional  funds,  based  upon  subse¬ 
quent  fiscal  year  allotments,  must  be 
preceded  by  the  Regional  Administra¬ 
tor’s  approval  of  any  necessary  amend¬ 
ments  to  the  delegation  agreement. 

(b)  Notwithstanding  the  existance  of 
delegation  agreements  previously  ap¬ 
proved  under  §  35.912,  no  construction 
management  assistance  grant  will  be 
awarded  unless  the  Regional  Adminis¬ 
trator  approves  a  new  delegation 
agreement  meeting  the  requirements 
of  this  subpart.  The  State  may  include 
in  its  new  delegation  agreement  those 
elements  of  its  prior  agreement  which 
the  Regional  Administrator  deter¬ 
mines  will  meet  the  requirement  of 
this  subpart. 

§  35.1030-1  Scope  of  delegation  agree¬ 
ment. 

(a)  Development  of  State  capability. 
The  delegation  agreement  shall  in¬ 
clude  a  statement  specifying  the  State 
organization  responsible  for  imple¬ 
menting  the  delegation  agreement  and 
the  goals  and  timetable  for  staffing 
that  organization  to  accept  responsi¬ 
bility  for  the  effective  administration 
of  the  construction  grants  program. 

(b)  Delegation  of  grant  management 
activities.  The  Regional  Administrator 
may  delegate  to  the  State  agency  au¬ 
thority  to  review  and  certify  grant 
documents  required  before  and  after 
grant  award  and  to  perform  grant 
review  and  management  activities, 
which  may  include,  but  not  be  limited 
to,  the  following: 

(1)  Step  1:  preapplication  conference, 
plan  of  study,  subagreements  suba¬ 
greement  cost  analysis,  infiltration 
inflow  analysis,  facility  plan,  environ¬ 
mental  assessment  and  related  docu¬ 
ments,  public  participation,  relocation 
plans,  cost-effectiveness  analysis,  and 
analysis  of  BPWTT  and  innovative 
and  alternative  wastewater  treatment 
technology  application; 

(2)  Step  2:  subagreements,  subagree¬ 
ment  cost  analysis,  plans  and  specifica¬ 
tions  for  construction,  plans  and 
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schedules  for  implementation  of  user 
charge  and  industrial  cost  recovery 
systems,  preliminary  plan  of  oper¬ 
ation,  and  draft  Operation  and  Main¬ 
tenance  Manual; 

(3)  Step  3:  subagreements,  subagree¬ 
ment  cost  analysis,  bid  solicitation  and 
contract  documents,  contract  change 
orders  and  amendments,  final  oper¬ 
ation  and  maintenance  manuals,  final 
plans  of  operation,  interim  and  final 
inspections,  sewer  use  o  dinances,  user 
charge  and  industrial  cost  recovery 
systems  and  audits. 

(c)  Small  community  assistance.  In 
addition,  the  delegation  agreement 
may  include  authority  to  manage  a 
waste  treatment  construction  grant 
program  for  small  communities.  Man¬ 
aging  this  program  would  require  the 
State  to  become  the  community’s  con¬ 
tracting  agent  with  responsibility  for 
negotiating  and  administering  plan¬ 
ning,  design  and  construction  suba¬ 
greements,  or  acquire  the  capability 
and  authority  to  act  in  that  capacity. 
In  particular.  State  staff  should  be 
expert  in  (1)  reviewing  plans  and 
specifications,  (2)  providing  technical 
advice  (especially  on  cost-effective  and 
innovative  alternatives),  and  (3)  assist¬ 
ing  grantees  in  exercising  their  resi¬ 
dent  engineering  reponsibilities. 

§35.1030-2  Certification  procedures. 

The  State  shall  furnish  a  written 
certification  to  the  Regional  Adminis¬ 
trator,  on  a  project  by  project  basis, 
stating  that  applicable  Federal  re¬ 
quirements  within  the  scope  of  au¬ 
thority  delegated  to  the  State  under 
the  delegation  agreement  have  been 
met.  The  certification  must  be  sup¬ 
ported  by  documentation  specified  in 
the  delegation  agreement  which  will 
be  made  available  to  the  Regional  Ad¬ 
ministrator  upon  his  request.  The  Re¬ 
gional  Administrator  shall  accept  the 
certification  unless  he  determines  that 
the  State  has  failed  to  adequately  es¬ 
tablish  the  basis  for  its  certification  or 
that  applicable  requirements  have  not 
been  met. 

§35.1030-3  Limitation  upon  delegation. 

The  Regional  Administrator  shall 
retain  responsibility  and  primary  au¬ 
thority,  notwithstanding  the  provi¬ 
sions  of  any  delegation  agreement,  for 
the  following; 

(a)  Award  of  Step  1,  Step  2,  Step  3 
and  Step  2+3  grants  and  amendments 
thereto; 

(b)  Review  of  projects  for  determina¬ 
tion  regarding  whether  Environmental 
Impact  Statements  will  be  required 
under  the  National  Environmental 
Policy  Act  of  1969,  42  U.S.C.  4321,  and 
the  preparation  and  issuance  of  such 
statements  or  of  negative  declarations 
required  by  Part  6  of  this  Chapter; 

(c)  Civil  rights  determinations,  and 
enforcement,  related  to  the  Civil 
Rights  Act  of  1964  and  Executive 
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Order  11246  and  other  Federal  re¬ 
quirements  related  to  discrimination; 

(d)  Final  dispute  determinations 
under  §  35.960; 

(e)  Determinations  of  protests  under 
§  35.939; 

(f)  Review  of  construction  grant 
audit  exceptions  and  proper  resolu¬ 
tion;  and 

(g)  Determination  that  an  overriding 
Federal  interest  exists  in  a  particular 
project  which  requires  greater  Federal 
oversight  or  participation. 

§  35.1030-4  Terms  of  delegation  agree¬ 
ment. 

(a)  The  initial  delegation  agreement 
shall  cover  State  activities  necessary 
for  the  orderly  implementation  of  the 
construction  management  assistance 
program,  including: 

(1)  The  designation  and  mainte¬ 
nance  of  an  organizational  unit  within 
the  State  agency  responsible  for  the 
implementation  of  the  program; 

(2)  The  determination  of  necessary 
staffing  and  the  hiring  and  training  of 
new  personnel; 

(3)  The  establishment  of  an  account¬ 
ing  system  and  audit  process,  accept¬ 
able  to  the  Regional  Administrator, 
which  will  properly  identify  and  relate 
State  costs  to  the  conduct  of  specific 
delegated  functions; 

(4)  The  scheduling  for  the  assump¬ 
tion  of  delegated  functions  over  the 
term  of  the  agreement; 

(5)  The  detailed  estimates  of  pro¬ 
gram  costs  for  the  initial  year,  and 
general  estimates  for  succeeding  years; 

(6)  The  plan  for  correlating  the  im¬ 
plementation  of  the  construction  man¬ 
agement  assistance  program  with  the 
section  106  program; 

(7)  The  proposed  detailed  proce¬ 
dures  to  be  followed  by  the  State  in 
carrying  out  each  delegated  function; 
and 

(8)  The  frequency,  method  and 
extent  of  EPA  reviews. 

(b)  The  term  of  the  delegation 
agreement  and  the  budget  shall  gener¬ 
ally  be  five  years.  However,  as  each 
subsequent  construction  management 
assistance  grant  is  awarded,  the  term 
of  the  delegation  agreement  may  be 
extended. 

§  35.1030-5  Implementation  of  the  delega¬ 
tion  agreement. 

Upon  approval  of  the  delegation 
agreement  by  the  Regional  Adminis¬ 
trator  the  construction  management 
assistance  grant  may  be  awarded. 
Upon  receipt  of  the  award,  the  State 
will  promptly  proceed  to  carry  out  the 
delegated  functions  and.  as  necessary, 
to  hire  staff  and  organize  in  accor¬ 
dance  with  the  terms  of  the  delegation 
agreement. 

§  35.1030-6  State  assurance. 

In  the  delegation  agreement  the 
State  agency  will  assure  the  Regional 
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Administrator  that  in  performing  all 
of  its  management  responsibilities 
under  the  construction  management 
assistance  and  the  delegation  agree¬ 
ment  executed  grant  pursuant  to 
these  regulations,  it  will  execute  its  re¬ 
sponsibilities  in  conformance  with  the 
intent  and  substance  of  all  applicable 
Federal  laws,  regulations,  orders, 
policy  issuances  and  guidelines. 

§35.1030-7  Determination  of  Competency. 

The  Regional  Administrator  shall 
review  the  State’s  organizational  unit 
charged  with  implementing  the  agree¬ 
ment  with  respect  to:  numbers,  levels, 
technical  expertise  and  training  of  ex¬ 
isting  and  proposed  staff;  management 
and  organization;  and  the  quality  and 
quantity  of  past  efforts  in  the  con¬ 
struction  grant  program.  Based  on  this 
review,  the  Regional  Administrator 
shall  determine  the  capability  of  the 
State  to  carry  out  the  functions  identi¬ 
fied  in  the  delegation  agreement.  Until 
an  affirmative  determination  of  capa¬ 
bility  is  made,  no  delegation  agree¬ 
ment  shall  be  executed. 

§  35.1030-8  Amendments. 

The  delegation  agreement  may  be 
amended  at  any  time  by  mutual  agree¬ 
ment  in  writing,  and  funding  adjust¬ 
ments  will  be  reflected  in  grant 
amendments. 

§  35.1030-9  Right  of  review;  appeal. 

An  aggrieved  applicant  or  grantee 
may  request  the  Regional  Administra¬ 
tor  to  review  findings,  recommenda¬ 
tions  and  certifications  made  and  ac¬ 
tions  taken  by  the  State  agency  under 
the  delegation  agreement  in  accor¬ 
dance  with  procedures  established  in 
or  issued  under  the  delegation  agree¬ 
ment.  The  Regional  Administrator 
may  also  review  such  findings,  recom¬ 
mendations,  certifications  and  actions 
on  his  own  initiative.  A  Regional  Ad¬ 
ministrator’s  final  decision  in  such 
matters  may  be  appealed  by  the  State 
agency,  applicant,  or  grantee  as  pro¬ 
vided  in  §  35.1050. 

§  35.1033  Public  participation. 

(a)  New  and  Revised  Agreements. 
Public  participation  during  the  devel¬ 
opment,  review,  and  approval  of  the 
delegation  agreement  shall  be  in  ac¬ 
cordance  with  the  requirements  of  sec¬ 
tion  101(e)  of  the  Act,  Part  105  of  this 
chapter,  and  this  subpart. 

(1)  Informal  consultation  with  mem¬ 
bers  of  the  public  shall  take  place 
while  the  draft  delegation  agreement 
is  being  negotiated.  This  consultation 
may  involve  any  of  the  following: 

(1)  Task  forces; 

(ii)  Public  meetings; 

(iii)  Advisory  groups; 

(iv)  Workshops  or  conferences;  or 

(v)  Contact  with  interested  citizens 
and  public  interest  groups. 

(2)  A  copy  of  the  draft  delegation 
agreement  shall  be  available  and  dis- 
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tributed  to  the  public  45  days  before 
its  approval  by  EPA,  together  with  a 
fact  sheet  adequately  describing,  in 
layman’s  language,  the  importance  of 
the  functions  being  considered  for  del¬ 
egation.  If  a  public  hearing  is  held,  the 
draft  agreement  and  fact  sheet  shall 
be  available  30  days  prior  to  the  hear¬ 
ing.  These  time  periods  may  overlap. 

(3)  A  public  hearing  must  be  held  by 
the  Regional  Administrator  on  a  draft 
delegation  agreement  if  he  determines 
that  there  is  significant  public  contro¬ 
versy  or  substantial  interest  in  a 
public  hearing.  In  a  large  State,  hear¬ 
ings  should  be  held  at  more  than  one 
location.  The  purpose  of  the  hearing 
will  be  to  determine: 

(3)  Whenever  a  Regional  Adminis¬ 
trator  determines  that  the  public 
hearing  requirement  described  in 
paragraphs  (c)(1)  and  (c)(2)  of  this 
section  has  been  met  prior  to  the  ex¬ 
ecution  of  the  delegation  agreement,  a 
requirement  for  further  public  hear¬ 
ings  may  be  waived. 

(d)  Public  participation  in  delegated 
programs.  (1)  The  State’s  performance 
of  delegated  construction  grant  pro¬ 
gram  functions  and  activities  shall 
comply  with  all  applicable  Federal 
public  participation  requirements. 

(2)  The  State  must  assure  that  the 
delegation  agreement  and  the  State’s 
construction  grants  program  provides 
for  adequate  resources,  including  com¬ 
petent  personnel,  to  oversee  public 
participation  requirements. 

(e)  Citizen  request  for  Regional  Ad¬ 
ministrator  review.  Nothing  in  this 
subpart  or  the  terms  of  the  delegation 
agreement  shall  preclude  interested 
citizens  who  have  been  adversely  af¬ 
fected  by  a  State  agency’s  decision  or 
omission  under  the  delegation  agree¬ 
ment  to  request  the  Regional  Adminis¬ 
trator  to  review  or  investigate  the  cir¬ 
cumstances  resulting  in  the  State 
agency’s  decision  or  action.  The  Re¬ 
gional  Administrator  will  respond 
promptly  to  written  complaints  and 
will  hold  a  public  meeting  if  he  deems 
it  appropriate. 


RULES  AND  REGULATIONS 

§  35.1035  Adherence  to  budget  estimates. 

(a)  Grant  expenditures  shall  be 
based  on  costs  incurred  in  the  conduct 
of  delegated  functions  and  in  the 
hiring  and  training  of  staff  personnel 
in  accordance  with  the  provisions  of 
the  delegation  agreement  and  shall  be 
consistent  with  the  budget  approved 
in  the  grant  agreement  and  the  terms 
of  the  delegation  agreement.  Other 
expenditures  will  not  be  allowable. 

(b)  In  the  event  that  rebudgeting  of 
funds  among  program  elements  be¬ 
comes  necessary,  the  provisions  of 
§  30.610  of  this  subchapter  apply. 

§  35.1040  Program  evaluation  and  report¬ 
ing. 

The  Regional  Administrator  will 
monitor  the  performance  of  the  State 
under  the  delegation  agreement.  In 
addition,  each  Regional  Administrator 
shall  review  and  evaluate  each  State 
delegation  program  as  follows: 

(a)  Mid-year  evaluation.  Semiannu¬ 
ally,  the  Regional  Administrator  will 
conduct  reviews  necessary  to  ensure 
that  State  expenditures  under  the 
construction  management  assistance 
grant  are  directly  related  to  the  con¬ 
duct  of  activities  and  functions  dele¬ 
gated  to  that  State  under  the  delega¬ 
tion  agreement. 

(b)  End-of-year  review.  Annually, 
the  Regional  Administrator  will  con¬ 
duct  an  evaluation  with  appropriate 
State  officials  to  review  the  accom¬ 
plishments  of  the  program  year  and 
the  work  projected  for  the  next  pro¬ 
gram  period.  Upon  completion  of  this 
evaluation  the  delegation  agreement 
may  be  renewed.  Such  renewal  will  re¬ 
flect  changes  resulting  from  the  evalu¬ 
ation  and  will  be  the  basis  for  approv¬ 
ing  a  construction  management  assis¬ 
tance  grant  amendment  to  cover  the 
subsequent  years’  program.  The  Re¬ 
gional  Administrator  shall  hold  a 
public  meeting  (which  may  be  in  con¬ 
junction  with  any  other  relevant  State 
hearing  or  meeting),  or  workshop,  in 
order  to  obtain  public  input  regarding 


this  review.  Public  notice  containing 
relevant  information  should  be  given 
prior  to  the  meeting. 

§  35.1045.  Reduction  of  grant  amount;  sus¬ 
pension  or  termination  of  grants. 

If  the  Regional  Administrator’s  eval¬ 
uation  of  the  State  agency’s  perfor¬ 
mance  of  the  management  of  the  pro¬ 
gram  or  any  of  the  activities  autho¬ 
rized  by  the  delegation  agreement  re¬ 
veals  that  the  State  agency  will  not 
achieve  agreed-upon  goals  or  that  the 
agency’s  performance  is  otherwise  un¬ 
satisfactory,  the  Regional  Administra¬ 
tor  shall  seek  to  achieve  satisfactory 
performance  through  mutual  agree¬ 
ment.  If  such  an  agreement  is  not 
achieved,  the  Regional  Administrator 
may  unilaterally  amend  the  delegation 
agreement,  thereby  making  costs  asso¬ 
ciated  with  continued  performance  of 
such  activities  unallowable.  He  may 
reduce  the  grant  amount  on  a  propor¬ 
tional  basis  or  suspend  or  terminate 
the  grant,  in  whole  or  in  part,  in  accor¬ 
dance  with  §30.915  or  30.920  of  this 
subchapter  and  any  other  provisions 
in  the  delegation  agreement.  A  Re¬ 
gional  Administrator’s  final  decision  in 
such  matters  may  be  appealed  by  the 
State  agency  as  provided  for  in 
§35.1050. 

§  35.1050  Disputes. 

Determinations  by  the  Regional  Ad¬ 
ministrator  concerning  denial  of  an 
application  for  a  State  management 
assistance  grant  and  determinations 
by  the  Regional  Administrator  con¬ 
cerning  disputes  arising  under  a  State 
management  assistance  grant,  includ¬ 
ing  suspension  or  termination  of  grant 
assistance,  shall  be  final  and  conclu¬ 
sive  unless  appealed  by  the  applicant 
or  grantee  or  State  within  thirty  days 
from  the  date  of  receipt  of  such  final 
determination  in  accordance  with  the 
"Disputes”  provisions  of  Part  30  Sub¬ 
part  J  of  this  subchapter. 
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